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VOTING FRAUD-VOTER INTIMIDATION RESEARCH

Wendy Weiser, Deputy Director, Democracy Program, The Brennan Center

them. LCCR has filed a FO!A request with both the Civil Rights DlVlSlon and the Criminal Division of the Department of Justice to examine this
issue.
Election Protection activities will be intensified for the 2006 elections, although the focus may shift somewhat given the implementation of new
HAVA requirements.
Recommendations for Reform
There was tremendous concern after the 2004 election about conflicts of interest — the “Blackwell problem” — whereby a campaign chair is also in
charge of the voting system. We need to get away from that. '
He also supports Senator Barak Obama'’s bill regarding deceptive practices, and is opposed to the voter identification laws passing many
state legislatures.
o States should adopt election-day registration, |n order to boost turnout as well as to allow eligible voters to immediately rectify erroneous or

improperly purged registration records

Expansion of early voting & no-excuse absentee voting, to boost turnout and reduce the strain on election-day resources.
e Provisional ballot reforms:

o Should be counted statewide — if cast in the wrong polling place, votes should still be counted in races for which the voter was
eligible to vote (governor, etc.)
o Provisional ballots should also function as voter registration applications, to increase the likelihood that voters will be
properly registered in future elections

Voter D requirements: states should allow voters to use signature attestation to establish their identity

The Department of Justice should increase enforcement of Americans with Disabilities Act and the accessibility requirements of

the Help America Vote Act

Statewide registration databases should be linked to social service agency databases

Prohibit chief state election officials from simultaneously participating in partisan electoral campaigns within their states

Create and enforce strong penalties for deceptive or misleading voting practices

Brennan Center findings on fraud
The Brennan Center’s primary work on fraud is their report for the Carter Baker Commission with commissioner Spencer Overton, written in

response to the Commission’s 1D recommendations. Brennan reviewed all existing reports and election contests related to voter fraud. They
believe the contests serve as an especially good record of whether or not fraud exists, as the parties involved in contested elections have a large
incentive to root out fraudulent voters. Yet despite this, the incidence of voter lmpersonatlon fraud discovered is extremely low—something on the
order 1/10000™ of a percentage of voters. See also the brief Brennan filed on 11" circuit in Georgia photo ID case which cites sources in Carter
Baker report and argues the incidence of voter fraud too low to justify countermeasures.

Among types of fraud, they found impersonation, or polling place fraud, is probably the least frequent type, although other types, such
as absentee ballot fraud are also very infrequent. Weiser believes this is because impersonation fraud is more likely to be caught and
is therefore not worth the risk. Unlike in an absentee situation, actual poll workers are present to disrupt impersonation fraud, for
instance, by catching the same individual voting twice. She believes perhaps one half to one quarter of the time the person will be
caught. Also, there is a chance the pollworker will have personal knowiedge of the person. Georgia Secretary of State Cathy Cox has mentioned
that there are many opportunities for discovery of in person fraud as well. For example, if one votes in the name of another voter, and that
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voter shows up at the polls, the fraud will be discovered.

Weiser believes court proceedings in election contests are especially useful. Some are very extensive, with hundreds of voters brought up by
each side and litigated. In both pre-election challenges and post-election contests, parties have devoted extraordinary resources into
‘smoking out’ fraudulent voters. Justin Leavitt at Brennan scoured such proceedings for the Carter Baker report, which includes these
citations. Contact him for answers to particular questions.

Countermeasures/statewide databases

Brennan has also considered what states are doing to combat impersonation fraud besides photo ID laws, although again, it seems to be
the rarest kind of fraud, beyond statistically insignificant. In the brief Brennan filed in the Georgia case, the Center detailed what states are
already doing to effectively address fraud. In another on the web site includes measures that can be taken that no states have adopted
yet. Weiser adds that an effort to look at strategies states have to prevent fraud, state variations, effectiveness, ease of enforcement would be
very useful.

Weiser believes the best defense against fraud will be better voter lists—she argues the fraud debate is actuaily premature because states
have yet to fully implement the HAVA database requirement. This should eliminate a great deal of ‘deadwood’ on voter rolls and undermine the
common argument that fraud is made possible by this deadwood. This was the experience for Michigan, which was able to remove 600,000
names initially, and later removed almost 1 million names from their rolls. It is fairly easy to cull deadwood from lists due to consolidation at the

- state level—most deadwood is due to individuals moving within the state and poor communication between jurisdictions. (Also discuss with Chris

Thomas, who masterminded the Michigan database for more information and a historical perspective.)

Regarding the question of whether the effect of this maintenance on fraud in Michigan can be quantified, Weiser would caution against drawing
direct lines between list problems and fraud. Brennan has found various groups abusing the existence of list deadwood to make claims
about fraudulent voting. This is analyzed in greater detail in the Brennan Center's critique of a purge list produced by the NJ Republican party,
and was illustrated by the purge list produced by the state of Florida. When compiling such lists and doing comparisons, sound statistical
methods must be utilized, and often are not.

The NJ GOP created a list and asked NdJ election officials to purge names of ineligible voters on it. Their list assumed that people
appearing on the list twice had voted twice. Brennan found their assumptions shoddy and based on incorrect statistical practices,
such as treating individuals with the same name and birthdays as duplicates, although this is highly unlikely according to proper statistical
methods. Simply running algorithms on voter lists creates a number of false positives, does not provide an accurate basis for purging,
and should not be taken as an indicator of fraud.

Regarding the Florida purge list, faulty assumptions caused the list to systematically exclude Hispanics while overestimating African
Americans. Matching protocols required that race fields match exactly, despite inconsistent fields across databases.

The kinds of list comparisons that are frequently done to allege fraud are unreliable. Moreover, even if someone is on a voter list twice, that
does not mean that voter has voted twice. That, in fact, is almost never the case. '

Ultimately, even matching protocols without faulty assumptions will have a 4 percent to 35 percent error rate —that’s simply the nature
of database work. Private industry has been working on improving this for years. Now that HAVA has introduced a matching
requirement, even greater skepticism is called far in judging the accuracy of list maintenance.

Intimidation and Suppression

Brennan does not have a specific focus here, although they do come across it and have provided assistance on bills to prevent suppression and
intimidation. They happen to have an extensive paper file of intimidating fliers and related stories from before the 2004 election. (They can
supply copies after this week).

Challengers
Brennan has analyzed cases where challenger laws have been beneficial and where they have been abused. See the decision and record
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from the 1982 NJ vs. RNC case for some of the history of these laws. Brennan is currently working on developing a model challenger law.
Weiser believes challenge laws with no requirement that the challenger have any specific basis for the challenge or showing of
ineligibility are an invitation to blanket harassing challenges and have a range of pitfalls. State laws are vague and broad and often
involve arcane processes such as where voters are required to meet a challenge within 5 days. There are incentives for political abuse,
potential for delaying votes and disrupting the polls, and they are not necessarily directed toward the best result. Furthermore, when a
voter receives a mailer alleging vote fraud with no basis, even the mere fact of a challenge can be chilling. A voter does not want to have
to go through a quasi-court proceeding in order to vote.
Brennan recommends challenge processes that get results before election, minimize the burden for voters, and are restricted at poiling
place to challenges by poll workers and election ofﬁcuals, not voters. They believe limitless challenges can lead to pandemonium—that
once the floodgates are open they won't stop.
Recommendations

* Intimidation— Weiser believes Sen. Barak Obama’s bill is a good one for combating voter harassment and deceptive practices.

Many jurisdictions do not currently have laws prohibiting voter harassment and deceptive practices.

e Fraud— Current state and federal codes seem sufficient for prosecuting fraud. Weiser doesn’t consider them under-enforced,
and sees no need for additional laws.

¢ Voter lists— New legislation or regulations are needed to provide clear guidance and standards for generating voter lists and
purging voters, otherwise states could wrongfully disenfranchise eligible voters.

e Challengers—Challenge laws need to be reformed, especially ones that allow for pre-election mass challenges with no real
basis. There is no one size fits all model for challenger legislation, but some bad models involving hurdles for voters lead to
abuse and should be reformed. There should be room for poll workers to challenge fraudulent voters, but not for abuse.

Also useful would be recommendations for prosecutors investigating fraudulent activity, How should they approach these cases? How
should they approach cases of large scale fraud/intimidation? While there is sufficient legislative cover to get at any election fraud activity,
questions remain about what proper approaches and enforcement strategies should be.

William Groth, attorney for the plaintiffs in the Indiana voter identification litigation

Fraud in Indiana

Indiana has never charged or prosecuted anyone for polling place fraud. Nor has any empirical evidence of voter impersonation fraud
or dead voter fraud been presented. In addition, there is no record of any credible complaint about voter impersonation fraud in Indiana.
State legislators signed an affidavit that said there had never been impostor voting in Indiana. At the same time, the Indiana Supreme Court has
not necessarily required evidence of voter fraud before approving legislative attempts to address fraud.

The state attorney general has conceded that there is no concrete fraud in Indiana, but has instead referred to instances of fraud in
other states. Groth filed a detailed motion to strike evidence such as John Fund’s book relating to other states, arguing that none of that
evidence was presented to the legislature and that it should have been in the form of sworn affidavits, so that it would have some indicia of
verifiability.

Photo ID law :

By imposing restrictive ID measures, Groth contends you will discourage 1,000 times more legitimate voters than illegitimate voters
you might protect against. He feels the implementation of a REAL ID requirement is an inadequate justification for the law, as it will not affect
the upcoming 2006 election where thousands of registered voters will be left without proper ID. In addition, he questions whether REAL ID will be
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implemented as planned in 2008 considering the backlash against the law so far. He also feels ID laws are unconstitutional because of
inconsistent application.

Statewide database as remedy ) )
Groth believes many problems will be addressed by the statewide database required under HAVA. To the extent that the rolls in Indiana

are bloated, it is because state officials have not complied with NVRA list maintenance requirements. Thus, it is somewhat disingenuous for them
to use bloated voter rolls as a reason for imposing additional measures such as the photo ID law. Furthermore, the state has ceded to the
counties the obligation to do maintenance programs, which results in a hit or miss process (see discussion in reply brief, p 26 through p. 28).
Absentee fraud

To the extent that there has been an incidence of fraud, these have all been confined to absentee balloting. Most notably the East
Chicago mayoral election case where courts found absentee voting fraud had occurred. See: Pabey vs. Pastrick 816 NE 2™ 1138 Decision by
the Indiana Supreme Court in 2004.

Intimidation and vote suppression '

Groth is only aware of anecdotal evidence supporting intimidation and suppression activities. While he considers the sources of this
evidence credible, it is still decidedly anecdotal. Instances he is aware of include police cars parked in front of African American polling
places. However, most incidents of suppression which are discussed occurred well in the past. Trevor Davidson claims a fairly large
scale intimidation program in Louisville.

Challengers

There was widespread information that the state Republican Party had planned a large scale challenger operation in Democratic
precincts for 2004, but abandoned the plan at the last minute.

Last year the legislature made a crucial change to election laws which will allow partisan challengers to be physically inside the polling
area next to members of the precinct board. Previously, challengers at the polling place have been restricted to the ‘chute,’ which
provides a buffer zone between voting and people engaging in political activity. That change will make it much easier to challenge voters. As
there is no recorded legislative history in Indiana, it is difficult to determine the justification behind this change. As both chambers and the
governorship are under single-party control, the challenger statute was passed under the radar screen.

Photo ID and Challengers

Observers are especially concerned about how this change will work in conjunction with the photo ID provision. Under the law, there are at
least two reasons why a member of the precinct board or a challenger can raise object to an ID: whether a presented ID conforms to ID
standards, and whether the photo on an ID is actually a picture of the voter presenting it. The law does not require bipartisan agreement that a
challenge is valid. All it takes is one challenge to raise a challenge to that voter, and that will lead to the voter voting by provisional
ballot.

Provisional ballot voting means that voter must make a second trip to the election board (located at the county seat) within 13 days to
produce the conforming ID or to swear out an affidavit that they are who they claim to be. This may pose a considerable burden to voters.
For example, Indianapolis and Marion County are coterminous—anyone challenged under the law will be required to make second trip to seat of
government in downtown Indianapolis. If the voter in question did not have a driver's license in the first place, they will likely need to arrange
transportation. Furthermore, in most cases the election result will already be known.

The law is vague about acceptable cause for challenging a voter's ID. Some requirements for valid photo 1D include being issued by state or
fed gov't, w/ expiration date, and the names must conform exactly. The League of Women Voters is concerned about voters with
hyphenated names, as the Indiana DMV fails to put hyphens on driver’s licenses potentially leading to a basis for challenge. Misspelling
of names would also be a problem. The cther primary mode of challenge is saying the photo doesn't look like the voter, which could be happen in
a range of instances. Essentially, the law gives unbridled discretion to challengers to decide what conforms and what does not.
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Furthermore, there is ho way to determine whether a challenge is in good or bad faith, and there is little penaity for making a bad faith
challenge. The fact that there are no checks on the challenges at the precinct level, or even a requirement of concurrence from an
opposing party challenger leads to the concern that challenge process will be abused. The voter on the other hand, will need to get
majority approval of county election board members to defeat the challenge.

Groth suggests the political situation in Indianapolis also presents a temptation to abuse this process, as electoral margins are growing
increasingly close due to shifting political calculus.

Other cases '

Groth's other election law work has included a redistricting dispute, a dispute over ballot format, NVRA issues, and a case related to improper list
purging, but nothing else related to fraud or intimidation. The purging case involved the election board attempting to refine its voter list by sending
registration postcards to everyone on the list. When postcards didn't come back they wanted to purge those voters. Groth blames this error more
on incompetence, than malevolence, however, as the county board is bipartisan. (The Indiana Election Commission and the Indiana election
division are both bipartisan, but the 92 county election boards which will be administering photo id are controlled by one political party or the
other—they are always an odd number, with the partisan majority determined by who controis the clerk of circuit court office.)

Recommendations

e Supports nonpartisan administration of elections.

¢ Indiana specific recommendations including a longer voting day, time off for workers to vote, and an extended registration period.

e He views the central problem of the Indiana photo ID law is that the list of acceptable forms of ID is too narrow and provides no fallback
to voters without ID. At the least, he believes the state needs to expand the list so that most people will have at least one. If not,
they should be allowed to swear an affidavit regarding their identity, under penalty of perjury/felony prosecution. This would
provide sufficient deterrence for anyone considering impersonation fraud. He believes absentee ballot fraud should be
addressed by requiring those voters to produce ID as well, as under HAVA.

e His personal preference would be signature comparison. Indiana has never encountered an instance of someone trying to forge a
name in the poll book, and while this leaves open the prospect of dead voters, that danger will be substantially diminished by the
statewide database. But if we are going to have some form of ID, he believes we should apply it to everyone and avoid
disenfranchisement, provided they swear an affidavit.

Lori Minnite, Barnard College, Columbia University

Other Fraud Issues

Securing the Vote

In Securing the Vote, Ms. Minnite found very little evidence of voter fraud because the historical conditions giving rise to fraud have
weakened over the past twenty years. She stated that for fraud to take root a conspiracy was needed with a strong local political party
and a complicit voter administration system. Since parties have weakened and there has been much improvement in the
administration of elections and vating technology, the conditions no longer exist for large scale incidents of polling place fraud.

Ms. Minnite concentrates on fraud committed by voters not fraud committed by voting officials. She has looked at this issue on the national level
and also concentrated on analyzing certain specific states. Ms. Minnite stressed that it is important to keep clear who the perpetrators of the
fraud are and where the fraud occurs because that effects what the remedy should be. Often, voters are punished for fraud committed
by voting officials. : :

Ms. Minnite found no evidence that NVRA was leading to more voter fraud. She supports non-partisan election administration. Ms.




£56L00

EAC SUMMARY OF EXPERT INTERVIEWS FOR
VOTING FRAUD-VOTER INTIMIDATION RESEARCH

Minnite has found evidence that there is absentee ballot fraud. She can’t establish that there is a certain amount of absentee ballot
fraud or that it is the major kind of voter fraud.
Recommendations

e Assure there are accurate voter records and centralize voter databases
¢ Reduce partisanship in electoral administration.

Neil Bradley, ACLU Voting Rights Project

Voter Impersonation Cases (issue the Georgia 1D litigation revolves around

Mr. Bradley asserted that Georgia Secretary of State Cox stated in the case at issue: that she clearly would know if there had been any
instances of voter impersonation at the polls; that she works very closely with the county and local officials and she would have heard about
voter impersonation from them if she did not learn about it directly; and that she said that she had not heard of “any incident’---which includes
acts that did not rise to the level of an official investigation or charges.

Mr. Bradley said that it is also possible to establish if someone has impersonated another voter at the polls. Officials must check off the

| type of voter identification the voter used. Voters without ID may vote by affidavit ballot. One could conduct a survey of those voters

to see if they in fact voted or not.

The type of voter fraud that involves impersonating someone else is very unlikely to occur. If someone wants to steal an election, it is
much more effective to do so using absentee ballots. In order to change an election outcome, one must steal many votes. Therefore, one
would have to have lots of people involved in the enterprise, meaning there would be many people who know you committed a felony.
It's simply not an efficient way to steal an election.

Mr. Bradley is not aware of any instance of voter impersonation anywhere in the country except in local races. He does not belleve it
occurs in statewide elections.

Voter fraud and intimidation in Georagia

Georgia’s process for preventing ineligible ex-felons from casting ballots has been improved since the Secretary of State now has the
power to create the felon purge list. When this was the responsibility of the counties, there were many difficulties in purging felons because local
officials did not want to have to call someone and ask if he or she was a criminal.

The State Board of Elections has a docket of irregularity complamts The most common involve an ineligible person mailing in
absentee ballots on behaif of another voter.

In general, Mr. Bradiey does not think voter fraud and intimidation is a huge problem in Georgia and that people have confidence in the
vote. The biggest problems are the new 1D law; misinformation put out by elections officials; and advertisements that remind people that vote
fraud is a felony, which are really meant to be intimidating. Maost fraud that does occur involves an insider, and that’s where you find
the most prosecutions. Any large scale fraud involves someone who knows the system or is in the courthouse.

Prosecution of Fraud and Intimidation

Mr. Bradley stated that fraud and intimidation are hard to prosecute. However, Mr. Bradley made contradictory statements. When asked
whether the decision to prosecute on the county level was palitically motivated, he first said "no.” Later, Mr. Bradley reversed himself stating the
opposite.

Mr. Bradley also stated that with respect to US Attorneys, the message to them from the top is that this is not a priority. The Georgia
ACLU has turned over information about violations of the Voting Rights Act that were felonies, and the US Attorney has done nothing
with the information. The Department of Justice has never been very aggressive in pursuing cases of vote suppression, intimidation
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and fraud. But, the Georgia ACLU has not contacted Craig Donsanto in DC with information of voter fraud.

Mr. Bradley believes that voter fraud and intimidation is difficult to prove. It is very hard to collect the necessary factual evidence to
make a case, and doing so is very labor-intensive.

Recommendations

In Georgia, the Secretary of State puts a lot of work into training local officials and poll workers, and much of her budget is put into that work.
Increased and improved training of poll workers, including training on how to respectfully treat voters, is the most important reform that could
b de. Mr. Bradl | ' ted that i d electi itori Id be helpful

Nina Perales, Counsel, Mexican American Legal Defense and Education Fund

Ms. Perales did not seem to have a sense of the overall electoral issues in her working region (the southwest) effecting Hispanic voters
and did not seem to want to offer her individual experiences and work activities as necessarily a perfect reflection of the challenges Hispanic
voters face.

Largest Election Problems Since 2000
¢ Santa Anna County, New Mexico-2004-intimidated voters by video taping them.

San Antonio-One African American voter subjected to a racial slur.

San Antonio-Relocated polling places at the last minute without Section 5 pre-clearance.
San Antonio-Closed polls while voters were still in line. .

San Antonio-2003-only left open early voting polls in predominantly white districts.

e San Antonio-2005-racially contested mayoral run-off election switched from touch screen voting to paper ballots.
Voter Fraud and intimidation .
In Texas, the counties are refusing to open their records with respect to Section 203 compliance (bilingual voting assistance), and those that
did respond to MALDEF's request submitted incomplete information. Ms. Perales believes this in itself is a form of voter intimidation.
Ms. Perales said it is hard to say if the obstacles minorities confront in voting are a resuit of intentional acts or not because the county
commission is totally incompetent. There have continuously been problems with too few ballots, causing long lines, especially in places that
had historically lower turnout. There is no formula in Texas for allocating ballots — each county makes these determinations.
When there is not enough language assistance at the polls, forcing a non-English speaker to rely on a family member to vote, that can
suppress voter turnout. '
Ms. Perales is not aware of deceptive practices or dirty tricks targeted at the Latino community.
There have been no allegations of illegal noncitizen voting in Texas. Indeed, the sponsor of a bill that would require proof of citizenship
to vote could not provide any documentation of noncitizen voting in support of the bill. The bill was defeated in part because of the racist
comments of the sponsor. In Arizona, such a measure was passed. Ms. Perales was only aware of one case of noncitizen voting in Arizona,
involving a man of limited mental capacity who said he was told he was allowed to register and vote. Ms. Perales believes proof of
citizenship requirements discriminate against Latinos.
Recommendations .
Ms. Perales feels the laws are adequate, but that her organization does not have enough staff to do the monitoring necessary. This
could be done by the federal government. However, even though the Department of Justice is focusing on Section 203 cases now, they have
not even begun to scratch the surface. Moreover, the choices DOJ has made with respect to where they have brought claims do not seem
to be based on any systematic analysis of where the biggest problems are. This may be because the administration is so ideological
and partisan.
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Ms. Perales does not believe making election administration nonpartisan would have a big impact. In Texas, admlnlstrators are appointed
in a nonpartisan manner, but they still do not always have a nonpartisan approach. Each administrator tends to promote his or her personal view
regardless of party.

Pat Rogers, attorney, New Mexico

Major issues in NM w/ regard to vote fraud ) _ )
Registration fraud seems to be the major issue, and while the legislature has taken some steps, Rogers is skeptical of the effect they will

have, considering the history of unequal application of election laws. He also believes there are holes in the 3™ party registration requirement
deadlines.

Rogers views a national law requiring ID as the best solution to registration problems. Rather than imposing a burden he contends it will
enhance public confidence in the simplest way possible.

Reagistration Fraud in 2004 election .
It came to light that ACORN had registered a 13 year old. The father was an APD officer and received the confirmation, but it was sent to

the next door address, a vacant house. They traced this to an ACORN employee and it was established that this employee had been
registering others under 18.

Two weeks later, in a crack cocaine bust of Cuban nationals, one of those raided said his job was registering voters for ACORN, and the
police found signatures in his possession for fictitious persons.

In a suspicious break-in at an entity that advertised itself as nonpartisan, only GOP registrations were stolen.

In another instance, a college student was allegedly fired for registering too many Republicans.

Rogers said he believed these workers were paid by the registration rather than hourly:

There have been no prosecution or convictions related to these incidents. In fact, there have been no prosecutions for election fraud in New
Mexico in recent history. However, Rogers is skeptical that much action can be expected considering the positions of Attorney General,
Governor, and Secretary of State are all held by Democrats. Nor has there been any interest from the U.S. attorney—Rogers heard that U.S.
attorneys were given instruction to hold off until after the election in 2004 because it would seem too political.

As part of the case against the Secretary of State regarding the identification requnrement the parties also sued ACORN. At a hearing, the head
of ACORN, and others aligned with the Democratic Party called as witnesses, took the 5™ on the stand as to their registration practices.

Other incidents

Very recently, there have been reports of vote buying in the town of Espanola. Originally reported by the Rio Grande Sun, a resident of
a low-income housing project is quoted as saying it has been going on for 10-12 years. The Albuquerque Journal i is now reporting this
as well. So far the investigation has been extremely limited.

In 1996, there were some prosecutions in Espanola, where a state district judge found registration fraud.

In 1991, the chair of Democratic Party of Bertolino County was convicted on fraud. Yet she was pardoned by Clinton on same day as
Marc Rich.

Intimidation/Suppression

Rogers believes the most notable example of intimidation in the 2004 election was the discovery of a DNC Handbook from Colorado
advising Democratic operatives to widely report intimidation regardless of confirmation in order to gain media attention.

In-person polling place fraud

There have only been isolated instances of people reporting that someone had voted in their name, and Rogers doesn’t believe there is
any large scale conspiracy. Yet he contends that perspective misses the larger point of voter confidence. Although there has been a large
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public outcry for voter ID in New Mexico, it has been deflected and avoided by Democrats. .

In 2004, there were more Democratic lawyers at the polls than there are lawyers in New Mexico. Rogers believes these lawyers had a positive
impact because they deterred people from committing bad acts.

Counting Procedures 4

The Secretary of State has also taken the position that canvassing of the vote should be done in private. In NM, they have a ‘county
canvas’ where they review and certify, after which all materials—machine tapes, etc.,—are centralized with the Secretary of State who does a
final canvass for final certification. Conducting this in private is a serious issue, especially considering the margin in the 2000 presidential vote in
New Mexico was only 366 votes. They wouldn’t be changing machine numbers, but paper numbers are vulnerable.

On a related note, NM has adopted state procedures that will ensure their reports are slower and very late, considering the 2000 late discovery-of
ballots. In a close race, potential for fraud and mischief goes up astronomically in the period between poll closing and reporting. Rogers believes
these changes are going to cause national embarrassment in the future.

Ragers attributes other harmful effects to what he terms the Secretary of State's incompetence and inability to discern a nonpartisan application
of the law. In the 2004 election, no standards were issued for counting provisional ballots. Furthermore, the Secretary of State spent over
$1 million of HAVA money for ‘voter education' in blatant self-promotional ads.

Recommendations A ,

e Rogers believes it would be unfeasible to have nonpartisan election administration and favors transparency instead. To make sure
people have confidence in the election, there must be transparency in the whole process. Then you don'’t have the 1960 vote coming
down to lliinois, or the Espanola ballot or Dona Anna County (ballots found there in the 2000 election). HAVA funds should also be
restricted when you have an incompetent, partisan Secretary of State.

e There should be national standards for reporting voting results so there is less opportunity for fraud in a close race. Although he is not
generally an advocate of national laws, he does agree there should be more national uniformity into how votes are counted and
recorded. .

Rebecca Vigil-Giron, Secretary of State, New Mexico

Compilaints of election fraud and intimidation are filed with the SOS office. She then decides whether to refer it to the local district attorney or the
attorney general. Because the complaints are few and far between, the office does not keep a log of complaints; however, they do have all of the
written complaints on file in the office. '

Incidents of Fraud and Intimidation

During the 2004 election, there were a couple of complaints of polling place observers telling people outside the polling place who had just voted,
and then the people outside were following the voters to their cars and videotaping them. This happened in areas that are mostly
second and third generation Latinos. The Secretary sent out the sheriff in one instance of this. The perpetrators moved to a different polling
place. This was the only incident of fraud or intimidation Vigil-Giron was aware of in New Mexico.

There have not been many problems on Native reservations because, unlike in many other states, in New Mexico the polling place is on
the reservation and is run by local Native Americans. Vigil-Giron said that it does not make sense to have non-Natives running those polls
because it is necessary to have people there who can translate. Because most of the languages are unwritten, the HAVA requirement of
accessibility through an audio device will be very helpful in this regard. Vigil-Giron said she was surprised to learn while testifying at the Voting
Rights Act commission hearings of the lack of sensitivity to these issues and the common failure to provide assistance in language minority
areas.

10
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In 2004 the U.S. Attorney, a Republican, suddenly announced he was launching an investigation into voter fraud without consulting the
Secretary of State’s office. After all of that, there was maybe one prosecution. Even the allegations involving third party groups and
voter registration are often misleading. People doing voter registration drives encourage voters to register if they are unsure if they
are already registered, and the voter does not even realize that his or her name will then appear on the voter list twice. The bigger ‘
problem is where registrations do not get forwarded to election administrators and the voter does not end up on the vqting list on Election
Day. This is voter intimidation in itself, Vigil-Giron believes. It is very discouraging for that voter and she wonders whether he or she will try
again.

U?'lder the bill passed in 2004, third parties are required to turn around voter registration forms very quickly between the time they get
them and when they must be returned. If they fail to return them within 48 hours of getting them, they are penalized. This, Vigil-Giron
believes, is unfair. She has tried to get the Legislature to look at this issue again.

Regarding allegations of vote buying in Espanola, Vigil-Giron said that the Attorney General is investigating. The problem in that area of
New Mexico is that they are still using rural routes, so they have not been able to properly district. There has, as a result, been manipulation of
where people vote. Now they seem to have pushed the envelope too far on this. The investigation is not just about vote buying, however.
There have also been allegations of voters being denied translators as well as assistance at the polls.

Vigil-Giron believes there was voter suppression in Ohio in 2004. County officials knew thirty days out how many people had registered to
vote, they knew how many voters there would be. Administrators are supposed to use a formula for allocation of voting machines based
on registered voters. Administrators in Ohio ignored this. As a result, people were turmned away at the polls or left because of the huge
lines. This, she believes, was a case of intentional vote suppression.

A few years ago, Vigil-Giron heard that there may have been people voting in New Mexico and a bordering town in Colorado. She exchanged
information with Colorado administrators and it turned out that there were no cases of double voting.

Recommendations

e Vigil-Giron believes that linking voter registration databases across states may be a way to see if people who are registered twice
are in fact voting twice.

* The key to improving the process is better trained poll workers, who are certified, and know what to look for on Election Day. These
poll workers should then work with law enforcement to ensure there are no transgressions.

* There should be stronger teeth in the voter fraud laws. For example, it should be more than a fourth degree felony, as is currently the
case.

Sarah Ball Johnson, Executive Director of the State Board of Elections, Kentucky

Procedures for Handling Fraud
Fraud complaints are directed first to the state Board of Elections. Unlike boards in other states, Kentucky’s has no investigative

powers. Instead, they work closely with both the Attorney General and the U.S. Attorney. Especially since the current administration took
office, they have found the U.S. Attorney an excellent partner in pursuing fraud cases, and have seen many prosecutions in the last six
years. She believes that there has been no increase in the incidence of fraud, but rather the increase in prosecutions is related to
increased scrutiny and more resources.

Maijor Types of Fraud and Intimidation

Johnson says that vote buying and voter intimidation go hand in hand in Kentucky. While historically fraud activity focused on election day,
in the last 20 years it has moved into absentee voting. In part, this is because new voting machines aren’t easy to manipulate in the way
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that paper ballots were open to manipulation in the past, especially in distant rural counties. For this reason, she is trouble_d by the pro[iferation of
states with early voting, but notes that there is a difference between absentee ballot and early voting on machines, which is far more difficult to
manipulate.

Among the cases of absentee ballot fraud they have seen, common practice involves a group of candidates conspiring together to elect
their specific slate. Nursing homes are an especially frequent target. Elderly residents request absentee ballots, and then workers show up
and ‘help’ them vote their ballots. Though there have been some cases in the Eastern district of election day fraud, most have been
absentee.

Johnson argues that it is hard to distinguish between intimidation and vote buying. They have also seen instances where civic groups
and church groups intimidate members to vote in a specific manner, not for reward, but under threat of being ostracized or even telling
them they will go to hell. .

While she is aware of allegations of intimidation by the parties regarding minority precincts in Louisville, the board hasn’t received calls
about it and there haven’t been any prosecutions.

Challengers

Challengers are permitted at the polis in Kentucky. Each party is allowed two per location, and they must file proper paperwork. There is a set
list of defined reasons for which they can challenge a voter, such as residency, and the challengers must also fill out paperwork to
conduct a challenge.

As for allegations of challengers engaging in intimidation in minority districts, Johnson notes that challengers did indeed register in Jefferson
County, and filed the proper paperwork, although they ultimately did not show up on election day.

She finds that relatively few challengers end up being officially registered, and that the practice has grown less common in recent
years. This is due more to a change of fashion than anything. And after all, those wishing to affect election outcomes have little need for
challengers in the precinct when they can target absentee voting instead.

In the event that intimidation is taking place, Kentucky has provisions to remove disruptive challengers, but this hasn’t been used to
her knowledge.

Prosecutions

Election fraud prosecutions in Kentucky have only involved vote buying. This may be because that it is easier to investigate, by virtue
of a cash and paper trail which investigators can follow. It is difficult to quantify any average numbers about the practice from this, due
in part to the five year statute of limitations on vote buying charges. However, she does not believe that vote-buying is pervasive
across the state, but rather confined to certain pockets.

Vote-hauling Legislation

Vote hauling is a common form of vote buying by another name. Individuals are legally paid to drive others to the polls, and then
divide that cash in order to purchase votes. Prosecutions have confirmed that vote hauling is used for this purpose. While the Secretary of
State has been committed to legislation which would ban the practice, it has failed to pass in the past two sessions.

Paying Voter Registration Workers Legislation

A law forbidding people to pay workers by the voter registration card or for obtaining cards with registrations for a specific party was
passed this session. individuals working as part of a registration campaign may still be paid by hour. Kentucky’s experience in the last
presidential election illustrates the problems arising from paying individuals by the card. That contest included a constitutional amendment to ban
gay marriage on the ballot, which naturally attracted the attention of many national groups. One group paying people by the card resulted in
the registrar being inundated with cards, including many duplicates in the same bundle, variants on names, and variants on
addresses. As this practice threatens to overwhelm the voter registration process, Kentucky views it as constituting malicious fraud.

Deceptive practices
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Other than general reports in the news, Johnson hasn't received any separate confirmation or reports of deceptive practices, i.e., false
and misleading information being distributed to confuse voters.

Effect of Kentucky’s Database
Johnson believes Kentucky’s widely praised voter registration database is a key reason why the state doesn’t have as much fraud as it .
might, especially the types alleged elsewhere like double and felon voting. While no database is going to be perfect, the connections with
other state databases such as the DMV and vital statistics have been invaluable in allowing them to aggressively purge dead weight and create a
cleaner list. When parties use their database list they are notably more successful. Johnson wonders how other states are able to conduct
elections without a similar system.
Some factors have made especially important to their success.

e When the database was instituted in 1973, they were able to make everyone in the state re-register and thus start with a clean
database. However, it is unlikely any state could get away with this today.

e She is also a big supporter of a full Social Security number standard, as practiced in Kentucky. The full Social Security, which is
compared to date of birth and letters in the first and last name, automatically makes matching far more accurate. The huge benefits
Kentucky has reaped make Johnson skeptical of privacy concerns arguing for an abbreviated Social Security number. Individuals are
willing to submit their Social Security number for many lesser purposes, so why not voting? And in any event, they don’t require a
Social Security number to register (unlike others such as Georgia). Less than a percent of voters in Kentucky are registered
under unique identifiers, which the Board of Elections then works to fill in the number through cross referencing with the DMV.

Recommendations

e Johnson believes the backbone of effective elections administration must be standardized procedures, strong record keeping, and
detailed statutes. In Kentucky, all counties use the same database and the same pre election day forms. Rather than seeing
that as oppressive, county officials report that the uniformity makes their jobs easier.

+ This philosophy extends to the provisional ballot question. While they did not have a standard in place like HAVA's at the time of
enactment, they worked quickly to put a uniform standard in place.

¢ They have also modified forms and procedures based on feedback from prosecutors. Johnson believes a key to enforcing voting
laws is working with investigators and prosecutors and ensuring that they have the information they need to mount cases.

e She also believes public education is important, and that the media could do more to provide information about what is legal and
what is illegal. Kentucky tries to fulfill this role by information in polling places, press releases, and high proflle press conferences
before elections. She notes that they deliberately use language focusing on fraud and intimidation.

e Johnson is somewhat pessimistic about reducing absentee ballot fraud. Absentee ballots do have a useful function for the military
and others who cannot get to the polling place, and motivated individuals will always find a way to abuse the system if possible. At
a minimum, however, she recommends that absentee ballots should require an excuse. She believes this has helped reduce
abuse in Kentucky, and is wary of no-excuse practices in other states.

Stephen Ansolobohere, Massachuseits Institute of Technology

Chandler Davidson, Rice University

Methodology suagestions
In analyzing instances of alleged fraud and lntlmldatlon we should look to criminology as a model. In criminology, experts use two sources:
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the Uniform Crime Reports, which are all reports made to the police, and the Victimization Survey, which asks the general public
whether a particular incident has happened to them. After surveying what the most common allegations are, we should conduct a
survey of the general public that asks whether they have committed certain acts or been subjected to any incidents of fraud or
intimidation. This would require using a very large sample, and we would need to employ the services of an expert in survey data
collection. Mr. Ansolobohere recommended Jonathan Krosnick, Doug Rivers, and Paul Sniderman at Stanford; Donald Kinder and Arthur Lupia
at Michigan; Edward Carmines at Indiana; and Phil Tetlock at Berkeley. In the alternative, Mr. Ansolobohere suggested that the EAC might
work with the Census Bureau to have them ask different, additional questions in their Voter Population Surveys.

Mr. Chandler further suggested it is important to talk to private election lawyers, such as Randall Wood, who represented Ciro Rodriguez in
his congressional election in Texas. Mr. Ansolobohere also recommended looking at experiments conducted by the British Election
Commission. -

Incidents of Fraud and Intimidation

Mr. Davidson's study for the Lawyers Committee for Civil Rights on the Voting Rights Act documented evidence of widespread difficuity in
the voting process. However, he did not attempt to quantify whether this was due to intentional, malevolent acts. In his 2005 report on
ballot security programs, he found that there were many allegations of fraud made, but not very many prosecutions or convictions. He
saw many cases that did go to trial and the prosecutors lost on the merits.

In terms of voter intimidation and vote suppression, Mr. Davidson said he believes the following types of activities do occur:

e videotaping of voters’ license plates;

e poll workers asking intimidating questions; .

¢ groups of officious-looking poll watchers at the poll sites who seem to be some sort of authority looking for wrongdoing;

e spreading of false information, such as phone calls, flyers, and radio ads that intentionally mislead as to voting procedures.
Mr. Ansolobohere believes the biggest problem is absentee ballot fraud. However, many of these cases involve people who do not
realize what they are doing is illegal, for example, telling someone else how to vote. Sometimes there is real illegality occurring however.
For example:

e vote selling involving absentee ballots,

e the filling out of absentee ballots en masse,

¢ people at nursing homes filling out the ballots of residents, and

e there are stories about union leaders getting members to vote a certain way by absentee ballot.
This problem will only get bigger as more states liberalize their absentee ballot rules. Mr. Chandler agreed that absentee ballot fraud
was a major problem.
Recommendations

* Go back to “for cause” absentee ballot rules, because it is truly impossible to ever ensure the security. of a mail ballot. Even in

Oregon, there was a study showing fraud in their vote by mail system.
* False information campaigns should be combated with greater voter education. Los Angeles County’s voter education

y poell, :
While less blatant than in previous eras, fraud certainly still occurs, and he mentions some examples in his book. The major trend of the
past 60-70 years has been that these tactics have grown more subtle.

\
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While he hasn’t conducted any scientific study of the current state of fraud, his sense as a historian is that it is seems naive, after
generations of watching the same patterns and practices influence elections, to view suspect election results today as merely
attributable to simple error.

Vote-buying and absentee fraud , :

Campbell sees fraud by absentee ballot and vote buying as the greatest threats to fair elections today. He says vote fraud is like real
estate: location, location, location—the closer you can keep the ballots to the courthouse the better. Absentee ballots create a much easier
target for vote brokers who can manage voting away from the polling place, or even mark a ballot directly, in exchange for, say, $50—
or even more if an individual can bring their entire family. He has noted some small counties where absentee ballots outnumber in-
person ballots. ,

However, few people engaged in this activity would call it ‘purchasing’ a vote. Instead, it is candidate Jones’ way of ‘thanking’ you for a
vote you would have cast in any event. The issue is what happens if candidate Smith offers you more. Likewise, the politicians who engage
in vote fraud don't see it as a threat to the republic but rather as a game they have to play in order to get elected.

Regional patterns

Campbell suggests such practices are more prevalent in the South than the Northern states, and even more so compared to the West.
The South has long been characterized as particularly dangerous in intimidation and suppression practices—throughout history, one can
find routine stories of deaths at the polls each year. While he maintains that fraud seems less likely in the Western states, he sees the explosion
of mail in and absentee ballots there as asking for trouble.

Poll site closings as a means to suppress votes

Campbell points to a long historical record of moving poll sites in order to suppress votes. Polling places in the 1800s were frequently set-
up on rail cars and moved further down the line to suppress black votes.

He would include door-to-door canvassing practices here, as well as voting in homes, which was in use in Kentucky until only a few years
ago. All of these practices have been justified as making polling places ‘more accessible’ while their real purpose has been to suppress
votes. )

Purge lists :

Purge lists are, of course, needed in theory, yet Campbell believes the authority to mark names off the voter rolls presents extensive
opportunity for abuse. For this reason, purging must be done in a manner that uses the best databases, and looks at only the most
relevant information. When voters discover their names aren’t on the list when they go to vote, for example, because they are “dead,” it has a
considerable demoralizing effect. Wrongful purging takes place both because of incompetence and as a too! to intentionally
disenfranchise.

Campbell believes transparency is the real issue here. An hour after the polls close, we tend to just throw up our hands and look the other
way, denying voters the chance to see that discrepancies are being rectified. He believes the cost in not immediately knowing election outcomes -
is a small price to pay for getting results rights and showing the public a transparent process.

Deceptive practices ‘

Today’s deceptive practices have are solidly rooted in Reconstruction-era practices—i.e. phony ballots, the Texas ‘elimination’ ballot. The ability
to confuse voters is a powerful tool for those looking to sway elections.

Language minorities

Campbell argues there is a fine line between offering help to non-English speakers and using that help against them. A related issue,
particularly in the South, is taking advantage of the illiterate.

Current intimidation :
Another tactic Campbell considers an issue today is polling place layout: the further vote suppressers can keep people away from th
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polls, the better. Practices such as photographing people leaving a polling place may also tie into vote-buying, where photos are used
to intimidate and validate purchased votes. A good way to combat such practices is by keeping electioneering as far from the polls as
possible.

Recommendations

] Specuf c voting administration recommendations Campbell advocates would include reducing the use of absentee ballots and
improving the protective zone around polling places.

e _Campbell would also like to see enforcement against fraud stepped up and stiffer penaities enacted, as current penaltles make
the risk of committing fraud relatively low. He compares the risk in election fraud similar to steroid use in professional sports—the
potential value of the outcome is far higher than the risk of being caught or penalized for the infraction, so it is hard to prevent people
from doing it. People need to believe they will pay a price for engaglng in fraud or intimidation. Moreover, we need to have the will to
kick people out of office if necessary.

e Heis skeptical of the feasibility of nonpartisan election administration, as he believes it would be difficult to find people who care
about politics yet won't lean one way or the other—such an attempt would be unlikely to get very far before accusations of partisanship
emerged. He considers the judiciary the only legitimate check on election fraud.

Douglas Webber, Assistant Attorney General, Indiana, (defendant in the Indiana voter identification litigation)

Litigation
Status of litigation in Indiana: On January 12 the briefing was completed The parties are waiting for a decision from the U.S. district judge. The

judge understood that one of the parties would seek a stay from the 7™ Circuit Court of Appeals. The parties anticipate a decision in late March or
early April. Mr. Webber did the discovery and depositions for the litigation. Mr. Webber feared the plaintiffs were going to state in their reply brief
that HAVA's statewide database requirement would resolve the problems alleged by the state. However, the plaintiffs failed to do so, relyingon a
Motor Voter Act argument instead. Mr. Webber believes that the voter ID at issue will make the system much more user-friendly for the
poll workers. The Legislature passed the ID legislation, and the state is defending it, on the basis of the problem of the perception of fraud.
Incidents of fraud and intimidation

Mr. Webber thinks that no one can put his or her thumb on whether there has been voter fraud in Indiana. For instance, if someone votes
in place of another, no one knows about it. There have been no prosecuted cases of polling place fraud in Indiana. There is no
recorded history of documented cases, but it does happen. In the litigation, he used articles from around the country about instances of
voter fraud, but even in those examples there were ultimately no prosecutions, for example the case of Milwaukee. He also stated in the
litigation that there are all kinds of examples of dead people voting-—totaling in the hundreds of thousands of votes across the
country.

One interesting example of actual fraud in Indiana occurred when a poll worker, in a poll using punch cards, glued the chads back and
then punched out other chads for his candidate. But this would not be something that would be addressed by an ID requirement.

He also believes that the perception that the polls are loose can be addressed by the legislature. The legislature does not need to wait to see if
the statewide database solves the problems and therefore affect the determination of whether an ID requirement is necessary. When he took the
deposition of the Republican Co-Director, he said he thought Indiana was getting ahead of the curve. That is, there have been problems around
the country, and confidence in elections is low. Therefore Indiana is now in front of getting that confidence back.

Mr. Webber stated that the largest vote problem in Indiana is absentee ballots. Absentee ballot fraud and vote buying are the most
documented cases. It used to be the law that applications for absentee ballots could be sent anywhere. In one case absentee votes were
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exchanged for “a job on election day”’—-meaning one vote for a certain price. The election was contested and the trial judge found that
although there was vote fraud, the incidents of such were less than the margin of victory and so he refused to overturn the election. Mr. Webber
appealed the case for the state and argued the judge used the wrong statute. The Indiana Supreme Court agreed and reversed. Several people
were prosecuted as a result — those cases are still pending.

Process .
In Indiana, voter complaints first come to the attorney for the county election board who can recommend that a hearing be held. If

criminal activity was found, the case could be referred to the county prosecutor or in certain instances to the Indiana Attorney
General’s Office. In practice, the Attorney General almost never handles such cases.

Mr. Webber has had experience training county of election boards in preserving the integrity and security of the polling place from political or
party officials. Mr. Webber stated that the Indiana voter rolls need to be culled. He also stated that in Southern Indiana a large problem was
vote buying while in Northern Indiana a large problem was based on government workers feeling compelled to vote for the party that

gave them their jobs.

Recommendations .
s Mr. Webber believes that all election fraud and intimidation complaints should be referred to the Attorney General’s Office to

circumvent the probiem of local political prosecutions. The Attorney General should take more responsibility for complaints of
fraud because at the local level, politics interferes. At the local level, everyone knows each other, making it harder prosecute.

» Indiana currently votes 6 am to 6 pm on a weekday. Government workers and retirees are the only people who are available to work the
polls. Mr. Webber suggested that the biggest change should be to move elections to weekends. This would involve more people
acting as poll workers who would be much more careful about what was going on.

e Early voting at the clerk’s office is good because the people there know what they are doing. People would be unlikely to
commit fraud at the clerk’s office. This should be expanded to other polling places in addition to that of the county clerk.

e Finally, Mr. Webber believes polling places shouid be open longer, run more professionally but that there needs to be fewer of
them so that they are staffed by only the best, most professional people.

Heather Dawn Thompson, Directdr of Government Relations, National Congress of American Indians

Recent trends
Native election protection operations have intensified recently for several reasons. While election protection efforts in Native areas have been

ongoing, leaders realized that they were failing to develop internal infrastructure or cultivate focally any of the knowledge and expertise which
would arrive and leave with external protection groups. ,

Moreover, in recent years partisan groups have become more aware of the power of the native vote, and have become more active in native
communities. This has partly resulted in an extreme increase in voter intimidation tactics. As native communities are easy to identify, easy
to target, and generally dominated by a single party, they are especially vulnerable to such tactics.

Initially, reports of intimidation were only passed along by word of mouth. But it became such a problem in the past 5 to 6 years that tribal
leaders decided to raise the issue to the national level. Thompson points to the Cantwell election in 2000 and the Johnson election in South
Dakota in 2002 as tipping points where many began to realize the Indian vote could matter in Senate and national elections.

Thompson stressed that Native Vote places a great deal of importance on being nonpartisan. While a majority of native communities vote
Democratic, there are notable exceptions, including communities in Oklahoma and Alaska, and they have both parties engaging in aggressive
tactics. However, she believes the most recent increase in suppression and intimidation tactics have come from Republican Party organizations.

Nature of Suppression/Intimidation of Native Voters
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Thompson categorizes suppression into judge related and poll-watcher related incidents, both of which may be purposeful or
inadvertent, as well as longstanding legal-structural constraints.

Structural problems ' . = ) o
One example of inadvertent suppression built into the system stems from the fact that many Indian communities also include significant

numbers of non-indians due to allotment. Non-Indians tend to be most active in the state and local government while Indians tend to be more
involved in the tribal government. Thus, the individuals running elections end up being non-Indian. Having Indians vote at polling places
staffed by non-Indians often results in incidents of disrespect towards Native voters (Thompson emphasized the considerable racism
which persists against Indians in these areas). Also, judges aren’t familiar with Indian last names and are more dismissive of solving
discrepancies with native voters.

Structural problems also arise from laws which mandate that the tribal government cannot run state or local elections. In places like South
Dakota, political leaders used to make it intentionally difficult for Native Americans to participate in elections. For example, state, local
and federal elections could not be held in the same location as tribal elections, leading to confusion when tribal and other elections are
held in different locations. Also, it is common to have native communities with few suitable sites, meaning that a state election held in a
secondary location can suddenly impose transportation obstacles.

Photo ID Issues

Thompson believes both state level and HAVA photo ID requirements have a considerable negative impact. For a number of reasons,
many Indian voters don’t have photo ID. Poor health care and poverty on reservations means that many children are born at home, leading
to a lack of birth certificates necessary to obtain ID. Also, election workers and others may assume they are Hispanic, causing
additional skepticism due to citizenship questions. There is a cultural issue as well—historically, whenever Indians register with the federal
government it has been associated with a taking of land or removal of children. Thus many Indians avoid registering for anything with the
government, even for tribal ID.

Thompson also offered examples of how the impact of ID requirements had been worsened by certain rules and the discriminatory way
they have been carried out. in the South Dakota special election of 2003, poll workers told Native American voters that if they did not
have ID with them and they lived within sixty miles of the precinct, the voter had to come back with ID. The poll workers did not tell the
voters that they could vote by affidavit ballot and not need to return, as required by law. This was exacerbated by the fact that the poll
workers didn’t know the voters —as would be the case with non-Indian poll workers and indian voters. Many left the poll site without voting and
did not return. '

In Minnesota, the state tried to prohibit the use of tribal ID’s for voting outside of a reservation, even though Minnesota has a large
urban Native population. Thompson believes this move was very purposeful, and despite any reasonable arguments from the Secretary of
State, they had to file a lawsuit to stop the rule. They were very surprised to find national party representatives in the courtroom when they went
to deal with lawsuit, representatives who could only have been alerted through a discussion with the Secretary of State.

Partisan Poll-Monitoring

Thompson believes the most purposeful suppression has been perpetrated by the party structures on an individual basis, of which
South Dakota is a great example. , .

Some negative instances of poll monitoring are not purposeful. Both parties send in non-indian, non-Western lawyers, largely from the
East Coast, which can lead to uncomfortable cultural clashes. These efforts display a keen lack of understanding of these communities and
the best way to negotiate within in them. But while it may be intimidating, it is not purposeful.

Yet there are also many instances of purposeful abuse of poll monitoring. While there were indeed problems during the 2002 Johnson
election, it was small compared to the Janklow special election. Thompson says Republican workers shunned cultural understanding
outreach, and had an extensive pamphlet of what to say at polls and were very aggressive about it. In one tactic, every time a voter

18




5585200

EAC SUMMARY OF EXPERT INTERVIEWS FOR
VOTING FRAUD-VOTER INTIMIDATION RESEARCH

would come up with no ID, poll monitors would repeat “You can’t vote” over and over again, causing many voters to leave. This same
tactic appeared across reservations, and eventually they looked to the Secretary of State to intervene.
In another example, the head of poll watchers drove from poll to poll and told voters without IDs to go home, to the point where the chief
of police was going to evict him from the reservation. In Minnesota, on the Red Lake reservation, police actually did evict an
aggressive poll watcher—the fact that the same strategies are employed several hundred miles apart points to standardized
instructions.
None of these incidents ever went to court. Thompson argues this is due to few avenues for legal recourse. In addition, it is inherently difficult
to settle these things, as they are he said-she said incidents and take place amidst the confusion of Election Day. Furthermore, poll watchers
know what the outline of the law is, and they are careful to work within those parameters, leaving little room for legal action.
Other seeming instances of intimidation may be purely inadvertent, such as when, in 2002, the U.S. Attorney chose Election Day to give
out subpoenas, and native voters stayed in their homes. In all fairness, she believes this was a misunderstanding.
The effect of intimidation on small communities is especially strong and is impossible to ultimately measure, as the ripple effect of
rumors in insular communities can’t be traced. In some communities, they try to combat this by using the Native radio to encourage
people to vote and dispel myths.
She has suggestions for people who can describe incidents at a greater level of detail if interested.
Vote Buying and Fraud
They haven’t found a great deal of evidence on vote-buying and fraud. When cash is offered to register voters, individuals may abuse
this, although Thompson believes this is not necessarily unique to the Native community, but a reflection of high rates of poverty. This
doesn’t amount to a concerted effort at conspiracy, but instead represents isolated incidents of people not observing the rules. While
Thompson believes looking into such incidents is a completely fair inquiry, she also believes it has been exploited for political purposes
and to intimidate. For example, large law enforcement contingents were sent to investigate these incidents. As Native voters tend not to draw
distinctions between law enforcement and other officials, this made them unlikely to help with elections.
Remedies
® As far as voter suppression is concerned, Native Vote has been asking the Department of Justice to look into what might be done,
and to place more emphasis on law enforcement and combating intimidation. They have been urging the Department to focus on
this at least much as it is focusing on enforcement of Section 203. Native groups have complained to DOJ repeatedly and DOJ has
the entire log of handwritten incident reports they have collected. Therefore, Thompson recommends more DOJ enforcement of
voting rights laws with respect to intimidation. People who would seek to abuse the process need to believe a penalty will be paid for
doing so. Right now, there is no recourse and DOJ does not care, so both parties do it because they can.
e Certain states should rescind bars on nonpartisan poll watchers on Election Day; Thompson believes this is contrary to the
nonpartisan, pro-Indian presence which would best facilitate voting in Native communities.

® As discussed above, Thompson believes ID requirements are a huge impediment to native voters. At a minimum, Thompson believes all
states should be explicit about accepting tribal ID on Election Day.

e Liberalized absentee ballot rules would also be helpful to Native communities. As many Indian voters are disabled and elderly,
live far away from their precinct, and don’t have transportation, tribes encourage members to vote by absentee ballot. Yet obstacles
remain. Some voters are denied a chance to vote if they have requested a baliot and then show up at the polls. Thompson
believes South Dakota’s practice of tossing absentee ballots if a voter shows up at the ED would serve as an effective built-in
protection. In addition, she believes there should be greater scrutiny of GOTV groups requesting absentee ballots without
permission. Precinct location is a longstanding issue, but Thompson recognizes that states have limited resources. In the
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absence of those resources, better absentee ballot procedures are needed.
Basic voter registration issues and access are also important in native communities and need to be addressed.

Thompson is mixed on what restrictions should be placed on poll watcher behavior, as she believes open elections and third
party helpers are both important. However, she would be willing to explore some sort of stronger recourse and set of rules
concerning poll watchers’ behavior. Currently, the parties are aware that no recourse exists, and try to get away with what they
will. This is not unique to a single party—both try to stay within law while shaking people up. The existing VRA provision is fluffy’'—
unless you have a consent decree, you have very little power. Thompson thinks a general voter intimidation law that is left a bit
broad but that nonetheless makes people aware of some sort of kickback could be helpful.

Jason Torchinsky, Assistant General Counsel, American Center for Voting Rights

Regarding the August 2005 Report
ACVR has not followed up on any of the cases it cited in the 2005 report to see if the allegations had been resolved in some manner.

Mr. Torchinsky stated that there are problems with allegations of fraud in the report and prosecution---just because there was no
prosecution, does not mean there was no vote fraud. He believes that it is very hard to come up with a measure of voter fraud short of
prosecution. Mr. Torchinsky does not have a good answer to resolve this problem. ‘

P. 35 of the Report indicates that there were coordinated efforts by groups to coordinate fraudulent voter registrations. P. 12 of the Ohio Report
references a RICO suit filed against organizations regarding fraudulent voter registrations. Mr. Torchinsky does not know what happened in that
case. He stated that there was a drive to increase voter registration numbers regardless of whether there was an actual person to register. He
stated that when you have an organization like ACORN involved all over the place, there is reason to believe it is national in scope. When it is
the same groups in muitiple states, this leads to the belief that it is a concerted effort.

Voting Problems

Mr. Torchinsky stated there were incidents of double voting---ex. a double voter in Kansas City, MO. If the statewide voter registration
database requirement of HAVA is properly implemented, he believes it will stop multiple voting in the same state. He supports the
HAVA requirement, if implemented correctly. Since Washington State implemented its statewide database, the Secretary of State has
initiated investigations into felons who voted. In Philadelphia the major problem is permitting polling places in private homes and bars
-~ even the homes of party chairs. .

Mr. Torchinsky believes that voter ID would help, especially in cities in places like Ohio and Philadeiphia, PA. The ACVR legislative fund
supports the Real ID requirements suggested by the Carter-Baker Commission. Since federal real ID requirements will be in place in
2010, any objection to a voter ID requirement should be moot.

Mr. Torchinsky stated that there are two major poll and absentee voting problems—-(1) fraudulent votes-ex. dead people voting in St.
Louis and (2) people voting who are not legally eligible-ex. felons in most places. He also believes that problems could arise in places
that still transport paper ballots from the voting location to a counting room. However, he does not believe this is as widespread a
problem now as it once was.

Suggestions

implement the Carter-Baker Commission recommendations because they represent a reasonable compromise between the political
parties.
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Robin DeJarnette, Executive Director, American Center for Voting Rights

ment of Justice

Data Collection and Monitoring

The (Voting) section developed a new database before the 2004 election to log complaint calls and what was done to follow up
on them. They opened many investigations as a resuit of these complaints, including one on the long lines in Ohio (see DOJ
letter on website, as well as critical commentary on the DOJ letter’s analysis). DOJ found no Section 2 violation in Ohio. John Tanner
should be able to give us this data. However, the database does not include complaints that were received by monitors and
observers in the field.

All attorney observers in the field are required to submit reports after Election Day to the Department. These reports would
give us a very good sense of the scope and type of problems that arose on that day and whether they were resolved on the
spot or required further action.

The monitoring in 2004 was the biggest operation ever. Prior to 2000, only certain jurisdictions could be observed — a VRA covered
jurisdiction that was certified or a jurisdiction that had been certified by a court, e.g. through a consent decree. Since that time, and
especially in 2004, the Department has engaged in more informal “monitoring.” In those cases, monitors assigned to certain jurisdictions,
as opposed to observers, can only watch in the polling place with permission from the jurisdiction. The Department picked locations
based on whether they had been monitored in the past, there had been problems before, or there had been allegations in the
past. Many problems that arose were resolved by monitors on the spot.

Processes for Cases not Resolved at the Polling Site

If the monitor or observer believes that a criminal act has taken place, he refers it to the Public Integrity Section (PIN). If itis an
instance of racial intimidation, it is referred to the Civil Rights Criminal Division. However, very few such cases are prosecuted
because they are very hard to prove. The statutes covering such crimes require actual violence or the threat of violence in
order to make a case. As a result, most matters are referred to PIN because they operate under statutes that make these cases
easier to prove. In general, there are not a high number of prosecutions for intimidation and suppression.

If the act is not criminal, it may be brought as a civil matter, but only if it violated the Voting Rights Act — in other words, only if
there is a racial aspect to the case. Otherwise the only recourse is to refer it to PIN.

However, PIN tends not to focus on intimidation and suppression cases, but rather cases such as alleged noncitizen voting,
etc. Public Integrity used to only go after systematic efforts to corrupt the system. Now they focus on scattered individuals,
which is a questionable resource choice. Criminal prosecutors over the past 5 years have been given more resources and
more leeway because of a shift in focus and policy toward noncitizens and double voting, etc.

There have been very few cases brought involving African American voters. There have been 7 Section 2 cases brought since
2001 - only one was brought on behalf of African American voters. That case was initiated under the Clinton administration. The others
have included Latinos and discrimination against whites.

Types of Fraud and Intimidation Occurring

There is no evidence that polling place fraud is a problem. There is also no evidence that the NVRA has increased the
opportunity for fraud. Moreover, regardless of NVRA’s provisions, an election official can always look into a voter’s registration if he or
she believes that person should no longer be on the list. The Department is now suing Missouri because of its poor registration list.
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e The biggest problem is with absentee ballots. The photo ID movement is a vote suppression strategy. Thjs type of sqpp_ression is
a bigger problem than intimidation. There has been an increase in vote suppression over the last five years, but it has been indirect,
often in the way that laws are interpreted and implemented. Unegual implementation of ID requirements at the polis based on race
would be a VRA violation.

e The most common type of intimidation occurring is open hostility by poll workers toward minorities. It is a judgment call
whether this is a crime or not — Craig Donsanto of PIN decides if it rises to a criminal matter. .

e Election Day challenges at the polls could be a VRA violation but such a case has never been formally pursued. Suc.h cases
are often resolved on the spot. Development of a pre-election challenge list targeted at minorities would be a VRA violation but
this also has never been pursued.. These are choices of current enforcement policy.

e Long lines due to unequal distribution of voting machines based on race, list purges based on race and refusal to offer a
provisional ballot on the basis of race would also be VRA violations.

Recommendations

e Congress should pass a new law that allows the Department to bring civil actions for suppression that is NOT race based, for
example, deceptive practices or wholesale challenges to voters in jurisdictions that tend to vote heavily for one party.

e Given the additional resocurces and latitude given to the enforcement of acts such as double voting and noncitizen voting, there
should be an equal commitment to enforcement of acts of intimidation and suppression cases.

e There should also be increased resources dedicated to expanded monitoring efforts. This might be the best use of resources since
monitors and observers act as a deterrent to fraud and intimidation.

ph Sa g ee

2004-Administrative Incompetence v. Fraud

Sandler believes the 2004 election was a combination of administrative incompetence and fraud. Sandler stated there was a deliberate
effort by the Republicans to disenfranchise voters across the country. This was accomplished by mailing out cards to registered voters and
then moving to purge from the voters list those whose cards were returned. Sandler indicated that in New Mexico there was a deliberate
attempt by Republicans to purge people registered by third parties. He stated that there were intentional efforts to disenfranchise voters
by election officials like Ken Blackwell in Ohio.

The problems with machine distribution in 2004 were not deliberate. However, Sandler believes that a large problem exists in the states
because there are no laws that spell out a formula to allocate so many voting machines per voter.

Sandler was asked how often names were intentionally purged from the voter lists. He responded that there will be a lot of names purged as
a result of the creation of the voter lists under HAVA. However, Sandler stated most wrongful purging results from incompetence.
Sandler also said there was not much intimidation at the polis because most such efforts are deterred and that the last systematic effort
was in Philadelphia in 2003 where Republicans had official looking cars and people with badges and uniforms, etc.

Sandler stated that deliberate dissemination of misinformation was more incidental, with individuals misinforming and not a political
party. Disinformation did occur in small Spanish speaking communities.

Republicans point to instances of voter registration fraud but Sandler believes it did not occur, except for once in a blue moon. Sandler did
not believe non-citizen voting was a problem. He also does not believe that there is voter impersonation at the polls and that
Republicans allege this as a way of disenfranchising voters through restrictive voter identification rules.
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Fraud and Intimidation Trends
e Sandler stated that over the years there has been a shift from organized efforts to intimidate minority voters through voter
identification requirements, improper purging, failure to properly register voters, not allocating enough voting machines,
failure to properly use the provisional ballot, etc., by voter officials as well as systematic efforts by Republicans to deregister
voters. .
e Atthe federal level, Sandler said, the voting division has become so politicized that it is basically useless now on intimidation
claims. At the local level, Sandler does not believe politics prevents or hinders prosecution for vote fraud.
Sandler’s Recommendations:

e Moving the voter lists to the state level is a good idea where carefully done
e Provisional ballots rules should follow the law and not be over-used

¢ No voter ID
[ ]

Partisanship should be taken out of election administration, perhaps by giving that responsibility by someone other than the Secretary of
State. There should at least be conflict of interest rules
e Enact laws that allow private citizens to bring suit under state law

All suggestions from the DNC Ohio Report:
1. The Demaocratic Party must continue its efforts to monitor election taw reform in all fifty states, the District of Columbia and territories.
2. States should be encouraged to codify into law all required election practices, including requirements for the adequate training of
official poll workers.
3. States should adopt uniform and clear published standards for the distribution of voting equipment and the assignment of official
pollworkers among precincts, to ensure adequate and nondiscriminatory access. These standards should be based on set ratios of
numbers of machines and pollworkers per number of voters expected to turn out, and should be made available for public comment before
being adopting.
4. States should adopt legislation to make clear and uniform the rules on voter registration.
5. The Democratic Party should monitor the processing of voter registrations by local election authorities on an ongoing basis to ensure
the timely processing of registrations and changes, including both newly registered voters and voters who move within a jurisdiction or the
state, and the Party should ask state Attorneys General to take action where necessary to force the timely updating of voter lists.
6. States should be urged to implement statewide voter lists in accordance with the Help America Vote Act (“HAVA”), the election reform
law enacted by Congress in 2002 following the Florida debacle.
7. State and local jurisdictions should adopt clear and uniform rules on the use of, and the counting of, provisional ballots, and
distribute them for public comment well in advance of each election day.
8. The Democratic Party should monitor the purging and updating of registered voter lists by local officials, and the Party should
chalienge, and ask state Attorneys General to challenge, unlawful purges and other improper list maintenance practices.
9. States should not adopt requirements that voters show identification at the polls, beyond those aiready required by federal law
(requiring that identification be shown only by first time voters who did not show identification when registering.)
10. State Attorneys General and local authorities should vigorously enforce, to the full extent permitted by state law, a voter’s right to
vote without showing identification.
11. Jurisdictions should be encouraged to use precinct-tabulated optical scan systems with a computer assisted device at each precinct, in
preference to touchscreen (“direct recording equipment” or “DRE”) machines.
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12. Touchscreen (DRE) machines should not be used until a reliable voter verifiable audit feature can be uniformly incorporated into these
systems. In the event of a recount, the paper or other auditable record should be considered the official record.
13. Remaining punchcard systems should be discontinued.

14. States should ask state Attorneys General to challenge unfair or discriminatory distribution of equipment and resources where
necessary, and the Democratic Party should bring litigation as necessary.

15. Voting equipment vendors should be required to disclose their source code so that it can be examined by third parties. No voting machine
should have wireless connections or be able to connect to the Internet.

16. Any equipment used by voters to vote or by officials to tabulate the votes should be used exclusively for that purpose. That is particularly
important for tabulating/aggregating computers.

17. States should adopt “no excuse required” standards for absentee voting.
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18. States should make it easier for college students to vote in the jurisdiction in which their school is located.

19. States should develop procedures to ensure that voting is facilitated, without compromising security or privacy, for all eligible voters living
overseas.

20. States should make voter suppression a criminal offense at the state level, in all states.
21. States should improve the training of pollworkers.

22. States should expend significantly more resources in educating voters on where, when and how to vote.
23. Partisan officials who volunteer to work for a candidate should not oversee or administer any elections.
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John Ravitz, Executive Director, New York City Board of Elections

Process

If there is an allegation of fraud or intimidation, the commissioners can rule to act on it. For example, in 2004 there were allegations in Queens
that people had registered to vote using the addresses of warehouses and stores. The Board sent out teams of investigators to look into this.
The Board then developed a challenge list that was to be used at the polls if any of the suspect voters showed up to vote.

If the allegation rises to a criminal level, the Board will refer it to the county district attorney. If a poll worker or election official is involved, the
Board may conduct an internal investigation. That individual would be interviewed, and if there is validity to the claim, the Board would take
action.

Incidences of Fraud and Intimidation

Mr. Ravitz says there have been no complaints about voter intimidation since he has been at the Board. There have been instances of
over-aggressive poll workers, but nothing threatening. Voter fraud has also generally not been a problem.

in 2004, the problem was monitors from the Department of Justice intimidating voters. They were not properly trained, and were doing
things like going into the booth with voters. The Board had to contact their Department supervisors to put a stop to it.

Charges regarding “ballot security teams” have generally just been political posturing.

The problem of people entering false information on voter registration forms is a problem. However, sometimes a name people allege
is false actually turns out to be the voter’s real name. Moreover, these types of acts do not involve anyone actually casting a fraudulent
ballot.

With respect to the issue of voters being registered in both New York and Florida, the Board now compares its list with that of Florida
and other places to address the problem. This will be less of an issue with the use of statewide voter registration databases, as
information becomes easier to share. Despite the number of people who were on the voter registration lists of both jurisdictions, there was no
one from those lists who voted twice.

Most of the problems at the polls have to do with poll workers not doing what they are supposed to do, not any sort of malfeasance. This
indicates that improved training is the most important measure we can take.

There have been instances in which poll workers ask voters for identification when they shouldn’t. However, the poll workers seem to
do it when they cannot understand the name when the voter tells it to them. The Board has tried totrain them that no matter what, the poll
worker cannot ask for identification in order to get the person’s name.

Absentee ballot fraud has also not been a problem in New York City. This is likely because absentee ballots are counted fast — eight
days after election day. This is so that they can be checked thoroughly and verified. This is a practice other jurisdictions might consider.
New York City has not had a problem with ex-felons voting or with ex-felons not knowing their voting rights. The City has not had any
problems in recent years with deceptive practices, such as flyers providing misinformation about voting procedures.

Recommendations

Better poll worker training

John Tanner, Director, Voting Section, Civil Rights Division, U.S. Department of Justice

Mr. Tanner would not give us any information about or data from the section’s election complaint in-take phone logs; data or even -
general information from the Interactive Case Management (ICM) system-its formal process for tracking and managing work activities in
_pursuing complaints and potential violations of the voting laws; and would give us only a selected few samples of attomey-observer reports,
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reports that every Voting Section attorney who is observing elections at poll sites on Election Day is required to submit. Hg would not discuss
in any manner any current investigations or cases the section Is involved in. He also did not believe it was his position to offer us
recommendations as to how his office, elections, or the voting process might be improved.

Authority and Process

The Voting Section, in contrast to the Public Integrity section as Craig Donsanto described it, typically looks only at systemic
problems, not problems caused by individuals. Indeed, the section never goes after individuals because it does not have the statutory
authority to do so. In situations in which individuals are causing problems at the polls and interfering with voting rights, the section
calls the local election officials to resolve it.
Federal voting laws only apply to state action, so the section only sues local governments — it does not have any enforcement power over
individuals. Most often, the section enters into consent agreements with governments that focus on poll worker training, takes steps to
restructure how polls are run, and deals with problems on Election Day on the spot. Doing it this way has been most effective — for
example, while the section used to have the most observers in the South, systematic changes forced upon those jurisdictions have made it so
now the section does not get complaints from the South.

The section can get involved even where there is no federal candidate on the ballot if there is a racial issue under the 14™ and 15™
Amendments. _

When the section receives a complaint, attorneys first determine whether it is a matter of individuals or systemic. When deciding what
to do with the complaint, the section errs on the side of referring it criminally because they do not want civil litigation to complicate a
possible criminal case.

When a complaint comes in, the attorneys ask questions to see if there are even problems there that the complainant is not aware are
violations of the law. For example, in the Boston case, the attorney did not just look at Spanish language cases under section 203, but also
brought a Section 2 case for violations regarding Chinese and Vietnamese voters. When looking into a case, the attorneys look for specificity,
witnesses and supporting evidence.

Often, lawsuits bring voluntary compliance.

Voter Intimidation

Many instances of what some people refer to as voter intimidation are more unclear now. For example, photographing voters at the
polls has been called intimidating, but now everyone is at the polls with a camera. It is hard to know when something is intimidation
and it is difficult to show that it was an act of intimidation.

The fact that both parties are engaging in these tactics now makes it more complicated. It makes it difficult to point the finger at any one
side.

The inappropriate use of challengers on the basis of race would be a violation of the law. Mr. Tanner was unaware that such allegations
were made in Ohio in 2004. He salid there had never been an investigation into the abusive use of challengers.

Mr. Tanner said a lot of the challenges are legitimate because you have a lot of voter registration fraud as a result of groups paying
people to register voters by the form. They turn in bogus registration forms. Then the parties examine the registration forms and challenge
them because 200 of them, for example, have addresses of a vacant lot.

However, Mr. Tanner said the Department was able to informally intervene in challenger situations in Florida, Atkinson County, Georgia
and in Alabama, as was referenced in a February 23 Op-Ed in USA Today. Mr. Tanner reiterated the section takes racial targeting very
seriously.

Refusal to provide provisional ballots would be a violation of the law that the section would investigate.

Deceptive practices are committed by individuals and would be a matter for the Public Integrity Section. Local government would have
to be involved for the voting section to become involved.
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Unequal implementation of ID rules, or asking minority voters only for ID would be something the section would go after. Mr. Tanner
was unaware of allegations of this in 2004. He said this is usually a problem where you have language minorities and the poll workers
cannot understand the voters when they say their names. The section has never formally investigated or solely focused a case based
on abuse of ID provisions. However, implementation of ID rules was part of the Section 2 case in San Diego. Mr. Tanner reiterated that
the section is doing more than ever before.

When asked about the section’s references to incidents of vote fraud in the documents related to the new state photo identification
requirements, Mr. Tanner said the section only looks at retrogression, not at the wisdom of what a legislature does. In Georgia, for
example, everyone statistically has identification, and more blacks have ID than whites. With respect to the letter to Senator Kit Bond regarding
voter ID, the section did refer to the perception of concern about dead voters because of reporting by the Atlanta Journal-Constitution. It is
understandable that when you have thousands of bogus registrations that there would be concerns about polling place fraud. Very
close elections make this even more of an understandable concern. Putting control of registration lists in the hands of the states will be
helpful because at this higher level of government you find a higher level of professionalism.

it is hard to know how much vote suppression and intimidation is taking place because it depends on one’s definition of the terms —
they are used very loosely by some people. However, the enforcement of federal law over the years has made an astounding difference
so that the level of discrimination has plummeted. Registration of minorities has soared, as can be seen on the section’s website. Mr.
Tanner was unsure if the same was true with respect to turnout, but the gap is less. That information is not on the section’s website.

The section is not filing as many Section 2 cases as compared to Section 203 cases because many of the jurisdictions sued under
Section 2 in the past do not have issues anymore. Mr. Tanner said that race based problems are rare now.

NVRA has been effective in opening up the registration process. In terms of enforcement, Mr. Tanner said they do what they can when
they have credible allegations. There is a big gap between complaints and what can be substantiated. Mr. Tanner stated that given the
high quality of the attorneys now in the section, if they do not investigate it or bring action, that act complained of did not happen.
Recommendations

Mr. Tanner did not feel it was appropriate to make recommendations

Kevin Kennedy, Executive Director of the State Board of Elections, Wisconsin

Complaints of fraud and intimidation do not usually come to Kennedy’s office. Kennedy says that complainants usually take their
allegations to the media first because they are trying to make a political point.

Election Incidents of Fraud

The investigations into the 2004 election uncovered some cases of double voting and voting by felons who did not know they were not
eligible to vote, but found no concerted effort to commit fraud. There have been a couple of guilty pleas as a result, although not a
number in the double digits. The task force and news reports initially referred to 100 cases of double voting and 200 cases of felon
voting, but there were not nearly that many prosecutions. Further investigation since the task force investigation uncovered that in
some instances there were mis-marks by poll workers, fathers and sons mistaken for the same voter, and even a husband and wife
marked as the same voter. The double votes that are believed to have occurred were a mixture of absentee and polling place votes. It
is unclear how many of these cases were instances of voting in two different locations.

In discussing the case from 2000 in which a student claimed - falsely — that he had voted several times, Kennedy said that double voting
can be done. The deterrent is that it’s a felony, and that one person voting twice is not an effective way to influence an election. One
would need to get a iot of people involved for it to work.

The task force set up to investigate the 2004 election found a small number of illegal votes but given the 7,000 alleged, it was a
relatively small number. There was no pattern of fraud.
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The one case Kennedy could recall of an organized effort to commit fraud was in the spring of 2003 or 2004. A community service
agency had voters request that absentee ballots be sent to the agency instead of to the voters and some of those ballots were signed
without the voters’ knowledge. One person was convicted, the leader of the enterprise.

In Milwaukee, the main contention was that there were more ballots than voters. However, it was found that the 7,000 vote disparity
was tied to poll worker error. The task force found that there was no concerted effort involved. Kennedy explained that there are many ways a
ballot can get into a machine without a voter getting a number. These include a poll worker forgetting to give the voter one; someone does
Election Day registration and fills out a registration form but does not get a number because the transaction all takes place at one table; and in
Milwaukee, 20,000 voters who registered were not put on the list in time and as a short term solution the department sent the original registration
forms to the polling places to be used instead of the list to provide proof of registration. This added another element of confusion that might have
led to someone not getting a voter number.

The Republican Party used this original list and contracted with a private vendor to do a comparison with the U.S. postal list. They
found initially that there were 5,000 bad addresses, and then later said there were 35,000 illegitimate addresses. When the party filed a
complaint, the department told them they could force the voters on their list to cast a challenge ballot. On Election Day, the party used the list
but found no one actually voting from those addresses. Kennedy suspects that the private vendor made significant errors when doing
the comparison.

In terms of noncitizen voting, Kennedy said that there is a Russian community in Milwaukee that the Republican Party singles out every year but
it doesn’t go very far. Kennedy has not seen much in the way of allegations of noncitizen voting.

However, when applying for a drivers license, a noncitizen could register to vote. There is no process for checking citizenship at this
point, and the statewide registration database will not address this. Kennedy is not aware of any cases of noncitizen voting as a resulit, but
it might have happened. )

Kennedy said that the biggest concern seemed to be suspicions raised when groups of people are brought into the polling site from
group homes, usuaily homes for the disabled. There are allegations that these voters are being told how to vote.

incidents of Voter Intimidation

In 2004, there was-a lot of hype about challenges, but in Wisconsin, a challenger must articulate a basis under oath. This acts as a
deterrent, but at the same time it creates the potential that someone might challenge everyone and create long lines, keeping people
from voting. In 2004, the Republican Party could use its list of suspect addresses as a legitimate basis for challenges, so there is the
potential for abuse. It is also hard to train poll workers on that process. In 2004, there were isolated cases of problems with
challengers.

In 2002, a flyer was circulated only in Milwaukee claiming that you had vote by noon. This was taken as an intimidation tactic by the
Democrats.

Reforms

Wisconsin has had difficuity with its database because 1) they have had a hard time getting a good product out of the vendor and 2)
until now there was no registration record for one-quarter of the voters. Any jurisdiction with fewer than 5000 voters was not required
to have a registration list.

In any case, once these performance issues are worked out, Kennedy does believe the statewide voter registration database will be very
valuable. In particular, it will mean that people who move will not be on more than one list anymore. It should also address the double
voting issue by identifying who is doing it, catching people who do it, and identifying where it could occur.

Recommendations

e Better trained poll workers
e Ensure good security procedures for the tabulation process and more transparency in the vote counting process
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e Conduct post-election audits

Evelyn Stratton, Justice, Supreme Court of Ohio

The 2004 Election

Justice Stratton stated that usually in the period right before an election, filings die down due to the Ohio expedited procedures for
electoral challenges. However, the 2004 election was unusual because there were motions and cases decided up to the day of the
election. Justice Stratton believed that most of the allegations were knee-jerk reactions without any substance. For example, without any
factual claims, suit was brought alleging that all voter challengers posed a threat to voters. Thematically, allegations were either everyday voting
problems or “conspiracies” depending on where the complaint came from. The major election cases in 2004 revolved around Secretary of State
Blackwell.

Justice Stratton made a point that the Ohio Supreme Court bent over backwards in the 2004 election to be fair to both sides. There was never
any discussion about a ruling helping one political party more than the other.

Justice Stratton cited two cases that summarize and refute the 2004 complaints---819 NE 2d 1125 (Ohio 2004) and 105 Ohio St. 3d 458
(2004). ' .

General Election Fraud Issues

Justice Stratton has seen very few fraud cases in Ohio. Most challenges are for technical statutory reasons. She remembered one instance
where a man who assisted handicapped voters marked the ballot differently than the voter wanted. Criminal charges were brought )
against this man and the question that the Ohio Supreme Court had to decide was whether ballots could be opened and inspected to see how
votes were cast. :

Justice Stratton claimed she knew of isolated incidences of fictitious voter registration but these were not prosecuted. She has not seen
any evidence of ballots being stuffed, dead people voting, etc.

Suggestions for Changes in Voting Procedures
e The Ohio Supreme Court is very strict about latches—-if a person sits on their rights too long, they loose the right to file suit. The Ohio
expedited procedures make election challenges run very smooth. Justice Stratton does not remember any suits brought on the
day of the election.

e lower courts need to follow the rules for the expedited procedures. Even given the anomalies with lower courts permitting late
election challenges in 2004, the Ohio Supreme Court does not want to make a new rule unless this pattern repeats itself in 2008.

e last minute challenges should not be permitted
e supports a non-partisan head of state elections.

» Tony Sirvello, Executive Director, International Association of Clerks, Recorders, Election Officials and Treasurers

Incidents of Election Fraud

Sirvello stated that one problem with election crimes is that they are not high on the priority list of either district attorneys or grand
juries. Therefore, complaints of election crime very rarely are prosecuted or are indicted by the grand jury. In 1996 in Harris County, 14
people voted twice but the grand jury refused to indict. One woman voted twice, once during early voting and once on Election Day.
She said she thought there were two elections. The jury believed her. Sirvello believes none of the people intentionally voted more

than once. He said that he believes double voting is not as big of an issue as people make it out to be.
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In 1986, it was found that there were 300 more ballots than voter signatures. It was clear that the elections officials stuffed the ballot
boxes. The case was brought before a grand jury, but there was no Indictment because all of the defendants were friends and relatives
of each other and none would admit what had been done.

Sirvello stated that there have been isolated circumstances where a voter would show up at the poli and his name had already been
signed and he had voted.

Finally, Sirvello indicated that some people who worked in Houston but did not live in Harris County were permitted to vote.

Specific Absentee Ballot/Vote By Mail Issues

Sirvello said that mail voting presents the largest problem. With mail voting there is too much opportunity to influence voters or to
fraudulently request a ballot. If one applied for an absentee ballot, their name and address was made available to candidates and
political consultants who would often send people to collect the ballot. Many did not want to give up the ballot but wanted to mail it
personally. The result was to discourage voting.

In Texas, a person could only apply for an absentee ballot if over 65 years of age. Parties, candidates and consultants would get the
list of voters over 65 and send them a professional mail piece telling them they could vote by mail and a ballot with everything filled
out except the signature. Problems ensued -- for example, voters would print their names rather than sign them, and the ballot was
rejected. In other cases, the elderly would give their absentee ballot to someone else.

If a person applied for an absentee ballot but then decided not to cast it but to vote in person, that person had to bring the non-voted absentee
ballot to the poll and surrender it. If they did not they would not be permitted to vote at the polling place.

Incidents of Voter Intimidation

Sirvello only reported isolated cases of intimidation or suppression in Harris County. These mostly occurred in Presidential elections.
Some people perceived intimidation when being told they were not eligible to vote under the law. Sirvello stated that the big issue in
elections now is whether there should be a paper trail for touch screen voting.

Recommendations

¢ District attorneys need to put more emphasis on election crime so people will not believe that it goes unpunished.

e There should be either a national holiday for Election Day or a day should be given off of work without counting as a vacation
day so that better poll workers are available and there can be more public education on election administration procedures.

Harry Van Sickle, Commissioner of Elections, and Deputy Chief Counsel to the Secretary of State Larry Boyle, Pennsylvania

Fraud and Intimidation

Neither Van Sickle nor Boyle was aware of any fraud of any kind in the state of Pennsylvania over the last five years. They are not
aware of the commission of any deceptive practices, such as flyers that intentionally misinform as to voting procedures. They also
have never heard of any incidents of voter intimidation. With respect to the mayoral election of 2003, the local commission would know
about that.

Since the Berks County case of 2003, where the Department of Justice found poli workers who treated Latino voters with hostility among
other voting rights violations, the Secretary’s office has brought together Eastern Pennsylvania election administrators and voting advocates to
discuss the problems. As a result, other counties have voluntarily chosen to follow the guidance of the Berks County federal court order.
Regarding the allegations of fraud that surrounded the voter identification debate, Mr. Boyle said was not aware of any instances of fraud
involving identity. He believes this is because Pennsyivania has laws in place to prevent this. For example, in 2002 the state legislature
passed an ID law that is stricter than HAVA’s — it requires all first time voters to present identification. In addition, the SURE System —
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website. Many of those recommendations have been introduced in the legislature.

the state’s statewide voter registration database - is a great anti-fraud mechanism. The system will be in place statewide in the May 2006
election.

In addition, the state took many steps before the 2004 election to make sure it would be smooth. They had attorneys in the counties tq )
consult on problems as well as staff at the central office to take calls regarding problems. In addition, in 2004 the state used provisional
ballots for the first time. This resolved many of the problems that used to occur on Election Day.

Mr. Boyle is not aware of any voter registration fraud. This is because when someone registers to vote, the administrator does a
duplicate check. In addition, under new laws a person registering to vote must provide their drivers license or Social Security number
which are verified through the Department of Motor Vehicles and the Social Security Administration. Therefore, it would be unlikely
that someone would be able to register to vote falsely.

Process ‘

Most problems are deait with at the local level and do not come within the review of the Secretary of State’s office. For instance, if there
is a complaint of intimidation, this is generally dealt with by the county courts which are specially designated solely to election cases
on Election Day. The Secretary does not keep track of these cases. Since the passage of NVRA and HAVA counties will increasingly call
the office when problems arise.

Recommendations

Mr. Boyle suggested we review the recommendations of the Pennsylvania Election Reform Task Force which is on the Secretary’s
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Questions

How are Prosecution Decisions Made? :

Craig Donsanto must approve all investigations that go beyond a preliminary stage, all charges, search warrant applications and
subpoenas and all prosecutions. The decision to investigate is very sensitive because of the public officials involved. If a charge
seems political, Donsanto will reject it. Donsanto gives possible thearies for investigation. Donsanto and Noel Hillman will decide whether
to farm out the case to an AUSA. Donsanto uses a concept called predication. In-other-words, there must be enough evidence to
suggest a crime has been committed. The method of evaluation of this evidence depends on the type of evidence and its source. There
are two types of evidence---factual (antisocial behavior) and legal (antisocial behavior leading to statutory violations). Whether an indictment
will be brought depends on the likelihood of success before a jury. Much depends on the type of evidence and the source. Donsanto
said he “knows it when he sees it.” Donsanto will only indict if he is confident of a conviction assuming the worst case scenario — a jury
trial.

A person under investigation will first receive a target letter. Often, a defendant who gets a target letter will ask for a departmental hearing. The
defendant’s case will be heard by Donsanto and Hillman. On occasion, the assistant attorney general will review the case. The department
grants such hearings easily because such defendants are likely to provide information about others involved.

The Civil Rights Division, Voting Rights Section makes its own decisions on prosecution. The head of that division is John Tanner. There
is a lot of cooperation between

Does the Decision to Prosecute Incorporate Particular Political Considerations within a State Such as a One Party System or a System in which
the Party in Power Controls the Means of Prosecution and Suppresses Opposition Complaints?

Yes. Before, the department would leave it to the states. Now, if there is racial animus involved in the case, there is political bias involved,
or the prosecutor is not impartial, the department will take it over.
Does it Matter if the Complaint Comes from a Member of a Racial Minority?
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No. But if the question involves racial animus, that has also always been an aggravating factor, making it more likely the Department
will take it over
What Kinds of Complaints Would Routinely Override Principles of Federalism?
Federalism is no longer big issue. DOJ is permitted to prosecute whenever there is a candidate for federal office.
Are There Too Few Prosecutions?
DOJ can’t prosecute everything.
What Should Be Done to Improve the System?
e The problem is asserting federal jurisdiction in non-federal elections. It is preferable for the federal government to pursue these
cases for the following reasons:
o federal districts draw from a bigger and more diverse jury pool;
o the DOJ is politically detached; local district attorneys are hamstrung by the need to be re-elected
o DOJ has more resources — local prosecutors need to focus on personal and property crimes---fraud cases are too big and
too complex for them;
o DOJ can use the grand jury process as a discovery technique and to test the strength of the case.

e In U.S. v. McNally, the court ruled that the mail fraud statute does not apply to election fraud. It was through the mail fraud
statute that the department had routinely gotten federal jurisdiction over election fraud cases. 18 USC 1346, the congressuonal
effort to “fix” McNally, did not include voter fraud.

* As aresult, the department needs a new federal law that allows federal prosecution whenever a federal instrumentality is used,
e.g. the mail, federal funding, interstate commerce. The department has drafted such legislation, which was introduced but not
passed in the early 1990s..

Other Information

The Department has held four symposia for DEOs and FBI agents since the initiation of the Ballot Access and Voting Integrity Initiative.
In 2003, civil rights leaders were invited to make speeches, but were not permitted to take part in the rest of the symposium. All other
symposia have been closed to the public. (Peg will be sending us the complete training materials used at those sessions. These are
confidential and are the subject of FOIA litigation).

There are two types of attorneys in the division:

e prosecutors, who take on cases when the jurisdictidn of the section requires it; the US Attorney has recused him or herself; or when the
US Attorney is unable to handle the case (most frequent reason) and

e Dbraintrust attorneys who analyze the facts, formulate theories, and draft legal documents.
Cases:
Donsanto provided us with three case lists: Open cases (still being investigated) as of January 13, 2006 - confidential; election fraud
prosecutions and convictions as a resuit of the Ballot Access and Voting Integrity Initiative October 2002-January 13, 2006 and cases closed for
lack of evidence as of January 13, 2006
If we want more documents related to any case, we must get those documents from the states. The department will not release them to us.
Although the number of election fraud related complaints have not gone up since 2002, nor has the proportion of legitimate to
illegitimate complaints of fraud, the number of cases that the department is investigating and the number of indictments the
department is pursuing are both up dramatically.
Since 2002, the department has brought more cases against alien voters, felon voters, and double voters than ever before. Previously,
cases were only brought when there was a pattern or scheme to corrupt the process. Charges were not brought against individuals — those
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cases went un-prosecuted. This change in direction, focus, and level of aggression was by the decision of the Attorney General. The

reason for the change was for deterrence purposes.
The department is currently undertaking three pilot projects to determine what works in developing the cases and obtaining

convictions and what works with juries in such matters to gain convictions:

® Felon voters in Milwaukee.

e Alien voters in the Southern District of Florida. FY! — under 18 USC 611, to prosecute for “alien voting” there is no intent requirement.
Conviction can lead to deportation. Nonetheless, the department feels compelled to look at mitigating factors such as was the alien told it
was OK 1o vote, does the alien have a spouse that is a citizen. '

¢ Double voters in & variety of jurisdictions.

The department does not maintain records of the complaints that come in from DEOs, U.S attorneys and others during the election that

are not pursued by the department. Donsanto asserted that U.S. attorneys never initiate frivolous investigations.

Sharon Priest, former etary of State, Arnsas

Process:

When there is an allegation of election fraud or intimidation, the county clerk refers it to the local district attorney. Most often, the DA
does not pursue the claim. There is little that state administrators can do about this because in Arkansas, county clerks are partisanly elected
and completely autonomous. Indeed, county clerks have total authority to determine who is an eligible voter.

Data:

There is very little data collected in Arkansas on fraud and intimidation cases. Any information there might be stays at the county level.
This again is largely because the clerks have so much control and authority, and will not release information. Any statewide data that does
exist might be gotten from Susie Storms from the State Board of Elections.

Most Commen Problems

The perception of fraud is much greater than the actual incidence of fraud.

e« The DMV does not implement NVRA in that it does not take the necessary steps when providing the voter registration forms and does
not process them properly. This leads to both ineligible voters potentially getting on the voting rolls (e.g. noncitizens, who have
come to get a drivers license, fill out a voter registration form having no intention of actually voting) and voter thinking they are
registered to vote to find they are not on the list on Election Day. Also, some people think they are automatically registered if they
have applied for a drivers license.

Absentee ballot fraud Is the most frequent form of election fraud.

In Arkansas, it is suspected that politicians pay ministers to tell their congregations to vote for them

In 2003, the State Board documented 400 complaints against the Pulaski County Clerk for engaging in what was at least
borderline fraud, e.g. certain people not receiving their absentee ballots. The case went to a grand jury but no indictment was
brought.

« - Transportation of ballot boxes is often insecure making it very easy for insiders to tamper with the ballots or stuff the ballot
boxes. Priest has not actually witnessed this happen, but believes it may have.

« Intimidation at the poll sites in court houses. Many voters are afraid of the county judges or county employees and therefore
will not vote. They justifiably believe their ballots will be opened by these employees to see who they voted for, and if they
voted against the county people, retribution might ensue.
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.

Undue challenges to minority language voters at the poll sites
Paid registration collectors fill out phony names, but these individuals are caught before anyone is able to cast an ineligible
bailot.

Suggested Reforms for Improvement:

Nonpartisan election administration

Increased prosecution of election crimes through greater resources to district attorneys. In addition, during election time, there
should be an attorney in the DA’s office who is designated to handle election prosecution.

There should be greater centralization of the process, especially with respect to the statewide database. Arkansas has a “bottom
up” system. This means the counties still control the list and there is insufficient information sharing. For example, if someone lives in
one county but dies in another, the county in which the voter lived — and was registered to vote — will not be notified of the
death.
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Margaret Sims /EAC/GOV To JulietE. Hodgkins/EAC/GOV@EAC
11/07/2006 11:29 AM cc ‘
bec

Subject Re: VF and VI study[®

OK, I wili get started on the interview summaries today.

DOJ (Donsanto and Tanner) raised objections to the consultants’ description of their interviews, which
state that DOJ officials agreed they were bringing fewer intimidation and suppression cases. An advocacy
group is going after DOJ, accusing the agency of doing just that for political reasons, so this is something
DOJ wants corrected.

Apart from the consultants pre-existing bias that "the feds aren't doing enough”, a big part of the problem
appears to have been a misunderstanding over terminology. When our consultants used the term
"intimidation”, they included all sorts of suppression activities. When Craig Donsanto used the tern
"intimidation®, he was using the definition under federal criminal vote fraud statutes, which requires the
action be accompanied by threat of physical or economic harm. (He told me he has had only one such
case in 30 tears.) His office is actively pursuing voter suppression activities under statutes other than
federal voter intimidation laws (e.g.; the recent case in NH where a campaign operative conspired to block
election day GOTV telephone lines of the opposing party). A copy of Tanner's comments on the interview
summary in the status report for the Standards and Advisory Boards meetings is attached.

| had many long discussions with Tova and Job about this. | was able to get them to soften their
description (see 4th bullet on page 7 of the draft report), but not entirely to my satisfaction. Also, at the
Working Group meeting, it was agreed that the consultants would add a note to their definition to clarify
that the working definition for purposes of the research includes activities that do not meet the federal
definition of voter intimidation. The resulting note on page 5 of the draft report is too vague.

DOJ has not seen everything the consultants put in the draft final report, so they may have additional
concerns. For example, the consultants’ recommendations include the following:

Attend the Department of Justice's Ballot Access and Voting Integrity Symposium . The consultants
also believe it would be useful for any further activity in this area to include attendance at the next
Ballot Access and Voting Integrity Symposium. According to the Department, DEOs are required to
attend annual training conferences centered on combating election fraud and voting rights abuses.
These conferences sponsored by the Voting Section of the Civil Rights Division and the Public
Integrity Section of the Criminal Division, feature presentations by civil rights officials and senior
prosecutors from the Public Integrity Section and the U.S. Attorneys’ Offices. According to the
Department, DEOs are required to attend annual training conferences centered on combating election
- fraud and voting rights abuses. These conferences sponsored by the Voting Section of the Civil
Rights Division and the Public Integrity Section of the Criminal Division, feature presentations by civil
rights officials and senior prosecutors from the Public Integrity Section and the U.S. Attorneys’ Offices.

Footnote:

By attending the symposium researchers could learn more about the following:

How DEOs are trained, e.g. what they are taught to focus their resources on; How they are instructed
to respond to various types of complaints, How information about previous elections and voting issues
is presented, and, How the Voting Rights Act, the criminal laws governing election fraud and
intimidation, the National Voter Registration Act, and the Help America Vote Act are described and
explained to participants.

DOJ has stated that this is an internal meeting, involving only DOJ officials, US Attorneys and FBI. EAC
researchers cannot be admitted without opening the meeting to other outsiders. DOJ does not want to do
this, probably for two reasons: (1) confidential information on current enforcement cases may be
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discussed; and (2) making enforcement strategies public could give unscrupulous individuals a virtual
"how to" manual for circumventing such strategies when committing election crimes.

We may also have a hard time gaining access to the DOE reports and the Voting Section records of
complaints, as they probably aren't considered public documents.

— Peggy

DOJ-TannerComments-TWinteviewSummary.doc

Juliet E. Hodgkins/EAC/GOV

‘Juliet E. Hodgkins/EAC/GOV
11/07/2006 09:47 AM To Margaret Sims/EAC/GOV@EAC
cc

Subject Re: VF and VI study@

that would be great. | am also interested in identifying the points of contention between DOJ and the
consultants.

Juliet Thompson Hodgkins
General Counsel
United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005
(202) 566-3100

Margaret Sims/EAC/GOV

Margaret Sims /EAC/GOV _
11/07/2006 09:45 AM To JulietE. Hodgkins/EAC/_GOV@EAC
cc

Subject Re: VF and VI study®

Yes (at T\RESEARCH IN PROGRESS\VOTING FRAUD-VOTER INTIMIDATION\Interviews\Interview
Summaries). Do you want me to do the same with those as | did with the literature summaries? —- Peggy

Juliet E. Hodgkins/EAC/GOV

Juliet E. Hodgkins/EAC/GOV
11/07/2006 09:33 AM To Margaret Sims/EAC/GOV@EAC
cc

Subject VF and VI study
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Did Tova and Job provide us with summaries or notes of their interviews?

Juliet Thompson Hodgkins

General Counsel

United States Election Assistance Commission
1225 New York Ave., NW, Ste 1100
Washington, DC 20005

(202) 566-3100

/ “;
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To: Members of the United States Election Assistance Commission :

Cc: Thomas Wilkey, Executive Director, and Julie Thompson Hodgkins, General
Counsel, Election Assistance Commission

From: Tova Andrea Wang

Re: Project on Voter Fraud and Intimidation

Date: December 7, 2006

As one of the consultants and authors of the report on voter fraud and intimidation
released by the Election Assistance Commission today, I am writing to request that the
EAC restore the information that has been altered and removed from the research report
we submitted to the EAC in July, 2006.

Job Serebrov and I spent over a year and hundreds of hours working on the report on
voter fraud and voter intimidation in a bipartisan and highly effective manner. The report
we wrote was a reflection of the detailed and laborious research we did over these many
months. Unfortunately, the report the EAC released today does not fully reflect our
research and the report of our findings submitted to the EAC in July, 2006.

After being unable to get any action taken on the report for months, I learned very
recently that the General Counsel of the EAC would be taking responsibility for
“revising” the report. On November 15 of this year I requested that Job Serebrov and I
be permitted to review any revisions or changes made by EAC staff to the draft we
submitted. We both offered to work collaboratively and cooperatively with EAC staff to
ensure that the document produced was the most informative and useful product possible.
This request was denied. Again, on November 29, 2006, upon learning that the report
was to become public at an upcoming EAC meeting, I requested in writing that Job
Serebrov and I be at least allowed to see embargoed copies of the report to be released
before that December 7, 2006 meeting. That request was denied. On December 4, 2006 I
offered to sign a confidentiality agreement whereby I would agree not to discuss the
report before its public release. That request was also denied.

It is my understanding that with other research reports for which the EAC has contracted
consultants there has been a process of give and take between the consultants and the
EAC staff and commissioners prior to public release of the report. The consultants in this
instance were repeatedly denied that opportunity, leading to today’s result.

The issues around voter fraud and intimidation are controversial, making it all the more
necessary that the research around it be as free from politics as possible. That is why the
EAC made this project a bipartisan effort, with a bipartisan team of consultants and a
bipartisan working group to inform and advise us on our work.

The EAC has a statutory obligation to provide the Congress and the American public the
best research, data and guidance it can. Knowledge about the extent and nature of voter
fraud and intimidation is fundamental to ensuring the right of every eligible American to
vote and that every legitimate vote is counted.
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I hope the EAC will reconsider its actions of today and release the report that was written
by the consultants so that the Congress and the voters can engage in an informed and
honest discussion about one of the most serious issues confronting our democracy today.

Please respond to this request by Monday, December 11. Thank you for your timely
consideration.
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U.S. ELECTION ASSISTANCE COMMISSION
1225 NEW YORK AVENUE, N.W., SUITE 1100
WASHINGTON, D.C. 20005
OFFICE OF THE CHAIRMAN
October 19, 2006
The Honorable Rush Holt Via Facsimile Transmission ONLY

1019 Longworth Building 202-225-6025
Washington, DC 20515

RE: October 16, 2006 Letter
Dear Congressman Holt:

Your letter of October 16, 2006 requests the release of EAC’s Voter Fraud and Intimidation
Report. I would like to take this opportunity to clarify the purpose and status of this study.

In late 2005, EAC hired two consultants for the purpose of assisting EAC with two things: 1)
developing a uniform definition of the phrase voter fraud, and 2) making recommendations on
how to further study the existence, prosecution, and means of deterring such voter fraud. In May
2006, a status report on this study was given to the EAC Standards Board and EAC Board of
Advisors during their public meetings. During the same week, a working group convened to
react to and provide comment on the progress and potential conclusions that could be reached
from the work of the two consultants.

The conversation at the working group meeting was lively on the very points that we were trying
to accomplish as a part of this study, namely what is voter fraud and how do we pursue studying
it. Many of the proposed conclusions that were suggested by the consultants were challenged by
the working group members. As such, the consultants were tasked with reviewing the concerns
expressed at the working group meeting, conducting additional research as necessary, and
providing a draft report to EAC that took into account the working.group’s concerns and issues.

That draft report is currently being vetted by EAC staff. EAC will release a final report from this
study after it has conducted a review of the draft provided by the consultants. However, it is
important to remember the purpose of this study — finding a uniform definition of voter fraud and
making recommendations on how to study the existence, prosecution and deterrence of voter
fraud -- as it will serve as the basis of the EAC report on this study.

Thank you for your letter. You can be assured that as soon as a final report on the fraud and
intimidation study is available, a copy will be made available to the public.

Sincgzely,
Paul S. DeGregorio ()
Chairman

Tel: (202) 566-3100 WWW.eac.gov Fax: (202) 566-3189 [} 0 7 57 6
Toll free: 1 (866) 747-1471
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Interview with Craig Donsanto, Director, Elections Crimes Branch, Public Integrity

Section, U.S. Department of Justice /
January 13, 2006 C

6L/
The Department of Justice's (DOJ) Election Crimes Branch is responsible for supervising

federal criminal investigations and prosecutions of election crimes.

How are Prosecution Decisions Made?

Craig Donsanto must approve all investigations that go beyond a preliminary stage, all
charges, search warrant applications and subpoenas and all prosecutions. The decision to
investigate is very sensitive because of the public officials involved. If a charge seems
political, Donsanto will reject it. Donsanto gives possible theories for investigation.
Donsanto and Noel Hillman will decide whether to farm out the case to an Assistant U.S.
Attorney (AUSA). Donsanto uses a concept called predication. In-other-words, there
must be enough evidence to suggest a crime has been committed. The method of
evaluation of this evidence depends on the type of evidence and its source. There are two
types of evidence---factual (antisocial behavior) and legal (antisocial behavior leading to
statutory violations). Whether an indictment will be brought depends on the likelihood of
success before a jury. Much depends on the type of evidence and the source. Donsanto
said he “knows it when he sees it.” _Donsanto will only indict if he is confident of a
conviction assuming the worst case scenario — a jury trial.

A person under investigation will first receive a target letter. -Often, a defendant who 7
gets a target letter will ask for a departmental hearing, -The defendant’s case will be ‘i
heard by Donsanto and Hillman. -On occasxon the assistant attorney general w111 rev1ew v
thecase ea because-such-d dants-are1i] W

The Civil Rights Division, Voting Rights Section makes its own decisions on
prosecution. ‘The head of that division is John Tanner. There is a lot of cooperation
between the Voting Section and the Election Crimes Branch.

Does the Decision to Prosecute Incorporate Particular Political Considerations within a
State Such as a One Party System or a System in which the Party in Power Controls the
Means of Prosecution and Suppresses Opposition Complaints?

Yes. Before, the department would leave it to the states. Now, if there is racial animus

involved in the case, there is political bias involved, or the prosecutor is not impartial, the
department will take it over.

| -

Does it Matter if the Complaint Comes from a Member of a Racial Minority?
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No. But if the question involves racial animus, that has also always been an aggravating
factor, making it more likely the dDepartment will take it over

What Kinds of Complaints Would Routinely Override Principles of Federalism?

Federalism is no longer big issue. DOJ is permitted to prosecute Whenever there is a
candidate for federal office on the ballot.

Are There Too Few Prosecutions?
DOJ can’t prosecute everything.
What Should Be Done to Improve the System?

The problem is asserting federal jurisdiction in non-federal elections. It is preferable for
the federal government to pursue these cases for the following reasons: federal districts
draw from a bigger and more diverse jury pool; the DOJ is politically detached; local
district attorneys are hamstrung by the need to be re-elected; DOJ has more resources —
local prosecutors need to focus on personal and property crimes---fraud cases are too big
and too complex for them; DOJ can use the grand jury process as a discovery technique
and to test the strength of the case.

In U.S. v. McNally, the court ruled that the mail fraud statute does not apply to election
fraud. It was through the mail fraud statute that the department had routinely gotten
federal jurisdiction over election fraud cases. 18 USC 1346, the congressional effort to
“fix” McNally, did not include voter fraud.

As a result, the department needs a new federal law that allows federal prosecution
whenever a federal instrumentality is used, e.g. the mail, federal funding, interstate
commerce. The department has drafted such legislation, which was introduced but not
passed in the early 1990s. A federal law is needed that permits prosecution in any
election where any federal instrumentality is used.

Other Information

The Department has held four symposia for District Election Officers (DEQOs) and FBI
agents since the initiation of the Ballot Access and Voting Integrity Initiative. In 2003,
civil rights leaders were invited to make speeches, but were not permitted to take part in
the rest of the symposmm All other symposxa have been closed to the pubhc Reg-will

There are two types of attorneys in the division: prosecutors, who take on cases when the
jurisdiction of the section requires it; the US Attorney has recused him or herself; or
when the US Attorney is unable to handle the case (most frequent reason) and braintrust
attorneys who analyze the facts, formulate theories, and draft legal documents.
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| Donsanto provided us with three case lists: _Open-cases {still being investigated) as of
January 13, 2006 — confidential; election fraud prosecutions and convictions as a result of
the Ballot Access and Voting Integrity Initiative October 2002-January 13, 2006; and
cases closed for lack of evidence as of January 13, 2006,
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Although the number of election fraud related complaints have not gone up since 2002,
nor has the proportion of legitimate to illegitimate complaints of fraud, the number of

cases that the department is investigating and the number of indictments the department
is pursuing are both up dramatically.

Since 2002, the department has brought more cases against alien voters, felon voters, and
double voters than ever before. Previously, cases were only brought against conspracies

when-there-was-a-pattern-or-scheme-to corrupt the process rather than individual > h ,’ %

offcnders actmg alone.: For dcterrence purposes tGhafges—wefe-ﬁet—bfeught-agamst

was—fer—dete&enee—pur—peses—he Attornev General declded to add the pursult of mdxvxduals
who vote when not eligible to vote (noncitizens, felons) or who vote more than once.

" The department is currently undertaking three pilot projects to determine what works in
developing the cases and obtaining convictions and what works with juries in such

matters to gain convictions:
i

l 1. _Felon voters in Milwaukee. D { Formatted: Bullets and Numbering

2._Alien voters in the Southern District of Florida. FYI-under 18 USC611,to  «---{ Formatted: Bullets and Numbering )
prosecute for “alien voting” there is no intent requirement. Conviction can lead to
| deportation. Nonetheless, the department feels compelled to look at mitigating
factors such as was the alien told it was OK to vote, does the alien have a spouse
that is a citizen.

i 3. _Double voters in a variety of jurisdictions. o { Formatted: Bullets and Numbering

The department does not maintain records of the complaints that come in from DEOs,
U.S attorneys and others during the election that are not pursued by the department,
Donsanto asserted that U.S. attorneys never initiate frivolous investigations.

L™
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| Interview with John Tanner, DireetorChief, Voting Section, Civil Rights Division,
U.S. Department of Justice

February 24, 2006

The Department of Justice’s (DQJ) Voting Section is charged with the civil enforcement
of the Voting Rights Act, the Uniformed and Overseas Citizens Absentee Voting Act
(UOCAVA), the National Voter Registration Act (NVRA), and Title III of the Help
America Vote Act (HAVA).

Authority and Process :

The Voting Section, in contrast to the Public Integrity Ssection as Craig Donsanto
described it, typically focuses leeks-only onat systemic problems resulting from
government action or inaction, not problems caused by individuals. Indeed, the section
never goes after individuals because it does not have the statutory authority to do so. In
situations in' which individuals are causing problems at the polls and interfering with
voting rights, the section calls the local election officials to resolve it.

Federal voting laws enforced by the section only apply to state action, so the section only
sues state and local governments — it does not have any enforcement power over
individuals. Most often, the section enters into consent agreements with governments
that focus on poll worker training, takes steps to restructure how polls are run, and deals
with problems on Election Day on the spot. Doing it this way has been most effective —
for example, while the section used to have the most observers in the South, with
systematic changes forced upon those jurisdictions,-have-made-it-se-new the section now
does not get complaints from the South.

The section can get involved even where there is no federal candidate on the ballot if
there is a racial issue under the 14" and 15 Amendments. _

When the section receives a complaint, attorneys first determine whether it is a matter
| that involvesef individual offenders or a systemic problem. When deciding what to do
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with the complaint, the section errs on the side of referring it criminally to avoid having
any beeause-they-do-net-want-civil litigation te-complicate a possible criminal case.

When a complaint comes in, the attorneys ask questions to see if there are even problems
there that the complainant is not aware are violations of the law. For example, in the
Boston case, the attorney did not just look at Spanish language cases under section 203,
but also brought a Section 2 case for violations regarding Chinese and Vietnamese voters.
When looking into a case, the attorneys look for specificity, witnesses and supporting
evidence.

Often, lawsuits bring voluntary compliance.

Voter Intimidation

Many instances of what some people refer to as voter intimidation are more unclear now.
For example, photographing voters at the polls has been called intimidating, but now
everyone is at the polls with a camera. It is hard to know when something is intimidation
and it is difficult to show that it was an act of intimidation.

The fact that both parties are engaging in these tactics now makes it more complicated. It
makes it difficult to point the finger at any one side.

The inappropriate use of challengers on the basis of race would be a violation of the law.
Mr. Tanner was unaware that such allegations were made in Ohio in 2004. He said there
had never been a formals investigation into the abusive use of challengers.

Mr. Tanner said a lot of the challenges are legitimate because you have a lot of voter
registration fraud as a result of groups paying people to register voters by the form. They
turn in bogus registration forms. Then the parties examine the registration forms and
challenge them because 200 of them, for example, have addresses of a vacant lot.

However, Mr. Tanner said the dDepartment was able to informally intervene in
challenger situations in Florida, Atkinson County, Georgia and in Alabama, as was
referenced in a February 23 Op-Ed in USA Today. Mr. Tanner reiterated the section
takes racial targeting very seriously.

Refusal to provide provisional ballots would be a violation of the law that the section
would investigate.

Deceptive practices are committed by individuals and would be a matter for the Public
Integrity Section. Local government would have to be involved for the veting-Voting
sSection to become involved.

Unequal implementation of ID rules, or asking minority voters only for ID would be
something the section would go after. Mr. Tanner was unaware of allegations of this in
2004. He said this is usually a problem where you have language minorities and the poll
workers cannot understand the voters when they say their names. The section has never

o
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formally investigated or solely focused a case based on abuse of ID provisions.
However, implementation of ID rules was part of the Section 2 case in San Diego. Mr.
Tanner reiterated that the section is doing more than ever before.

When asked about the section’s references to incidents of vote fraud in the documents
related to the new state photo identification requirements, Mr. Tanner said the section
only looks at retrogression, not at the wisdom of what a legislature does. In Georgia, for
example, everyone statistically has identification, and more blacks have ID than whites.
With respect to the letter to Senator Kit Bond regarding voter ID, the section did refer to
the perception of concern about dead voters because of reporting by the Atlanta Journal-
Constitution. It is understandable that when you have thousands of bogus registrations
that there would be concerns about polling place fraud. Very close elections make this
even more of an understandable concern. Putting control of registration lists in the hands
of the states will be helpful because at this higher level of government you find a higher
level of professionalism.

It is hard to know how much vote suppression and intimidation is taking place because it
depends on one’s definition of the terms — they are used very loosely by some people.
However, the enforcement of federal law over the years has made an astounding
difference so that the level of discrimination has plummeted. Registration of minoritics
has soared, as can be seen on the section’s website. Mr. Tanner was unsure if the same
was true with respect to turnout, but the gap is less. That information is not on the
section’s website.

The section is not filing as many Section 2 cases as compared to Section 203 cases
because many of the jurisdictions sued under Section 2 in the past do not have issues
anymore. Mr. Tanner said that race based problems are rare now.

NVRA has been effective in opening up the registration process. In terms of enforcement,
Mr. Tanner said they do what they can when they have credible allegations. There is a
big gap between complaints and what can be substantiated. Mr. Tanner stated that given
the high quality of the attorneys now in the section, if they do not investigate it or bring
action, that act complained of did not happen.

Recommendations
Mr. Tanner did not feel it was appropriate to make recommendations.

ote We conten that Mr Tanner’s reluctance to share dat: mformatlon and his { Formatted: Highlight

"*{ Formatted: Highlight

—
)

mtemew that would help infofm: th1s prolect as much as we would have hoped. We did
not have access to-any mformatlon about or data fromi the section’s election: complaint in-
take phone-logs or data or: even eneral information from the Interactlve Case

mpursumg complamts and potential violations of the votmg laws. Onlya selected few

samples of attornev—observer reports were provided, reports that every Voting Section

007586



attorney who is observing elections at poll sites on Election Day is required to submit.
Mr. Tanner would not discuss any current investigations or cases the section is involved

m.
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Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

Introduction

Charge Under HAVA

Under the Help America Vote Act, Pub. L. No. 107-252, 116 Stat. 1666 (2002)
(“HAVA”), the United States Election Assistance Commission is charged with
developing national statistics on voter fraud and developing methods of deterring and
investigating voter fraud. Also, the Commission is charged with developing methods of
identifying, deterring, and investigating methods of voter intimidation.

Scope of Project

The Commission employed a bipartisan team of legal conspltants,éya Wang and Job
Serebrov to develop a prehmmary overv1ew work fef to dete
consultants’ work is neither comprehensive n(m;
envisioned two-phase project was constrained by bg oth time
consultants’ conclusions and recommendations for p st w111 be contamed in this
report. *

The consultants, working without the ai Lo%;? -port staff, ﬁ *&’e“d most of the work.
However, the final work product was mu“tqally { roved. They agreed upon

the steps that were taken needed and the mé /%ef" emplo: k #For all of the documentary
sources, the consultan itsilimited the time penoji under re¥iew from January 1, 2001 to
J anuary 1, 2006 ' ‘pre formed by ﬁ;e consultants included interviews, an

wees by first coming up with a list of the
.wanted to interview. Then the consultants separately,

igh the, e .nsultants were able to talk to most of the people they wanted

and judges. A]'t”- | ,,,,
to, some were unavat

f’é and a few were not comfortable speaking to them, partlcularly
ihts together conducted all of the interviews, either by phone or in
person. Then the consultants split up drafting the summaries. All summaries were
reviewed and mutually approved. Most of the interviews were extremely informative and
the consultants found the interviewees to be extremely knowledgeable and insightful for
the most part.

Nexis: Initially, the consultants developed an enormous list of possible Nexis search
terms. It soon became obvious that it would be impossible to conduct the research that
way. As aresult, consultant Wang performed the Nexis search by finding search term
combinations that would yield virtually every article on a particular subject from the last
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five years. Consultant Serebrov approved the search terms. Then Wang created an excel
spreadsheet in order to break down the articles in way in which they could be effectively
analyzed for patterns. Each type of fraud is broken down in a separate chart according to
where it took place, the date, the type of election it occurred in, what the allegation was,
the publication it came from. Where there was a follow up article, any information that
that suggested there had been some further action taken or some resolution to the
allegation was also included. For four very complicated and long drawn out situations —
Washington State, Wisconsin, South Dakota in 2004, and the vote buying cases in a
couple of particular jurisdictions over the last several years —written summaries with
news citations are provided.

was the result of a
Jidation and

suggestions from those interviewed by the consultap;
range of materials from government reports and jxivesti
reports published by advocacy groups. The conisultants bé%g‘ve that they c6vered the
landscape of available sources. - | 4

Cases: In order to property identify 3]l applicable cases he consultants first developed
an extensive word search term list. A’ aw search was performed and the first one
hundred cases under each word search fern ¢
resulted in a total of approximately 44,0@;
opposed to state and appellate as opposed g Sulta
cases in each file to detefl they were 6¥point. If B found that the first twenty
|  would sam;e forty to fifty other file cases at random
tire file did’@gyyield any cases, the file would be

. terms were recorded in a separate file. Likewise, if
e ‘%}é%gﬁvould also be discarded. However, ifa
were on point, the file was later charted. The

st sbecause relatively few applicable cases were found.

to determine appli€abil:
discarded. All discard&‘i\
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. s . to accept and count voted ballots in accordance with the Uniformed and Overseas

Working Deﬁnition of Fraud and Intimidation

Note: The definition provided below is for the purposes of this EAC project. Most of the
acts described come within the federal criminal definition of fraud, at some may not.

‘ IE SRR P
Election fraud is any mtepflgnal action, or intentional failure to act when there is a duty
to do so, th{corrupts the election processiin a manner that can impact on election
outcomes. This includes interfering in the process by which persons register to vote; the
way in which ballots are obtained, marked, or tabulated; and the ;2/ rocess by which
election results are canvassed and certified. F ot

Examples include the following:

L
« falsifying voter registration information p@lﬁ%ﬁ&& e11g1b1h
residence, criminal status, etc).; &
o altering completed voter registration gphli

spoiled applications) before they can be suB it \ to the proper electlon

authority; \
» knowingly removing eligible voicis, %on lists, in violation of
HAVA, NVRA, or state electiori] .
+ intentional destruction by electionfp fﬁc1 er e stration records or
ballotmg records | wgatlon of reeprd%tenﬁ% ws, to remove evidence of
2 R 3 7

.2.
e voting in the 1z
votmg more th

i f lon about h1s or her __gp‘t,tgmte,»- )‘ nowledec 15 ot .
: .. AD
“Voting bﬁ., '{'culxgﬁs wh are ineligible to do so; & o bt v b f—

mtnmdatmg ragtices aimed af vote suppression or deterrence including the

decelvmg voters with false information (e.g.; deliberately directing voters to the

L@
i

- I bt g

- ing place or providing false information on polling hours and dates);
_» knowingly failing to accept voter registration applications, to provide ballots, or

Citizens Absentee Voting Act; )
intentional miscounting of ballots by election officials; mjﬁl’
intentional misrepresentation of vote tallies by election officials; ez
acting in any other manner with the intention of suppressing voter registration or
voting, or interfering with vote counting and the certification of the vote.
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Voting fraud does not include mistakes made in the course of voter registration, balloting,
or tabulating ballots and certifying results. For purposes of the EAC study, it also does
not include violations of campaign finance laws.

- 007592
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Summaries of Research Conducted
Interviews
Comnton Themes
e There is virtually universal agreement that absentee ballot fraud is the biggest

problem, with vote buying and registration fraud coming in after that. The vote
buying oﬁen comes in the form of payment for absentee ballots, although not

individials; who som are not even aware th
Voter registration fraud seems to take the form of p
names. Reglstratlon fraud seems to be most co
registration wéfe paid by the signature.
o There is widespread but not unanimous agreé;
fraud, or at least much less than is clam}% od,”
voters, noncitizen voting and felon vl
enough to be a concern say that it is impo .
happens, but do point to instances in the pres
believe that false re '§uanon :

although : per - )

believe s more polhng pla fi an reportedsifivestigated/prosecuted
believe that registration fraud doe@}ead 1l lent votes. Jason Torchinsky
from the American Center for Votntgp Rights is'the nly interviewee who believes

: w1desprea6?zfand among"?{he most significant problems in

-7

d abusive {10 ers seem {o be the biggest

many of those 1nterv1ewed assert that the
modern version of voter intimidation.and
is evidence of some continued outnght intimidation

44_unequa1 dlstnbutlon of votlng machines, vi eotapmg
targeted mlsmformatlon campaigns.

reasons, the E%partment of Justice is bringing fewer voter intimidation and

suppression cases now and is focusing on matters such as noncitizen voting,

double voting and felon voting. While the civil rights section continues to focus
on systemic patterns of malfeasance, the public integrity section is focusing now
on individuals, on isolated instances of fraud.

e The problem of badly kept voter registration lists, with both ineligible voters
remaining on the rolls and eligible voters being taken off, remains a common
concern. A few people are also troubled by voters being on registration lists in
two states. They said that there was no evidence that this had led to double voting,
but it opens the door to the possibility. There is great hope that full
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implementation of the new requirements of HAVA - done well, a major caveat —
will reduce this problem dramatically.

Common Recommendations:

. Many of those interviewed recommend better poll worker training as the best way
to improve the process; a few also recommended longer voting times or voting on
days other than election day (such as weekends) but fewer polling places so only
the best poll workers would be employed

e Many interviewed support stronger criminal laws and incg&ed enforcement of
existing laws with respect to both fraud and intimidatio B i-Advocates from across
the spectrum expressed frustration with the fallure 0 fhe Department of Justice to

pursue complaints. &
o With respect to the civil rights sectlon

suppression are credible since tide
intimidation, and because both partig
enforcement of the laws has now ch: e
based problems are rarg now. Although ¢ a lenges based on race and

unequal 1mplementat10 o 'dntlﬁcatlon les would be actionable, Mr.

& gltlmate to 1 .‘egmmate claims of fraud the number of
; “%ht is 1nvest1g§ i
i3 oth up d amatically. Since 2002, the department
aih "t" alien voters, felon voters and double voters

ces recommend anew law that would make it easier to ‘
gfweople for intimidation even when there is not racial animus. ;o
}} pes that administrators will maximize the potentlal of

Ball J ohnson Executive Director of Elections for Kentucky emphasized that

having had an effective statewide voter registration database for more than thirty

years has helped that state avoid most of the fraud problems that have bee alleged

elsewhere, such as double voting and felon voting.

o Several advocate expanded monitoring of the polls, including some associated
with the Department of Justice.

o Challenge laws, both with respect to pre-election day challenges and challengers

at the polls, need to be revised by all states to ensure they are not used for

purposes of wrongful disenfranchisement and harassment
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e Several people advocate passage of Senator Barak Obama’s “deceptive practices”
bill

o There is a split on whether it would be helpful to have nonpartisan election
officials — some indicated they thought even if elections officials are elected
nonpartisanly they will carry out their duties in biased ways nonetheless.
However, most agree that elections officials pursuing partisan agendas is a
problem that must be addressed in some fashion. Suggestions included moving
election responsibilities out of the secretary of states’ office; increasing
transparency in the process; and enacting conflict of interest rules.

* A few recommend returning to allowing use of absentee bajlots “for cause” only
if it were politically feasible. P,

¢ A few recommend enactmg a national identification¢

including Pat Rogers,

of voting machines

Nexis Research

Absentee Ballot Fraud

:vanety of ways:

| fconvictions result from these activities (a handful of articles
ity pleas), but this is an area in which there have been a
iy al mveshgatlons and actual charges filed, according to news

reports where such gj tation is available. A few of the allegations became part of civil

court proceedings contesting the outcome of the election.

While absentee fraud allegations turn up throughout the country, a few states have had
several such cases. Especially of note are Indiana, New Jersey, South Dakota, and most
particularly, Texas. Interestingly, there were no articles regarding Oregon, where the
entire system is vote by mail.

Voter Registration Fraud
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According to press reports, the following types of allegations of voter registration fraud
are most common:

e Registering in the name of dead people
o Fake names and other information on voter registration forms
e Illegitimate addresses used on voter registration forms
» Voters being tricked into registering for a particular party under false pretenses
e Destruction of voter registration forms depending on the party the voter registered
with
. ' S e ﬁ(c";(, v 1 &./\.‘M\Ow‘QA St r..}w‘(«m e
There was only one self evident instance of a noficitizen regis vote. Many of the

Ohio, South Dakota and Wisconsin.

Voter Intimidation and Suppression

remained allegations and no criminal 1.1 /6 Stigati
cases did end up in civil litigation. =~ %,

allegatlons of voter ﬁm1datlef%pd harassmegt reported during the 2003 Philadelphia

.

ut the issue of challenges to voters’
@t the pollmg places There were many allegations that

However, the
the following:

Photographing or videotaping voters coming out of polling places.

Improper demands for identification

Poll watchers harassing voters

Poll workers being hostile to or aggressively challenging voters
Disproportionate police presence

Poll watchers wearing clothes with messages that seemed 1ntended to intimidate
Insufficient voting machines and unmanageably long lines

10
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Although the incidents reported on occurred everywhere, not surprisingly, many came
from “battleground” states. There were several such reports out of Florida, Ohio and
Pennsylvania.

“Dead Voters and Multiple Voting”

There were a high number of articles about people voting in the names of the dead and
voting more than once. Many of these articles were marked by allegations of big
numbers of people committing these frauds, and relatively few of these allegations
turning out to be accurate according to investigations by the newspapers themselves,
urried out to be a result
flawed registration list

the people who voted. In a good number of cases, there . cgations that charges of
double voting by political leaders were an effort to &% dy zom the voting
process. & <

these kinds of activities. Most of the cases involved: hefson votmg both by absentee
ballot and in person. A few mstancee i volved people voting both during early voting
' “drki g and maintenance of

on purpose. A very small handful of caseg;invo oter vcgti g in more than one
county and there was one substantiated cas' _om, /0 v1n32§%~egson voting in more than one
i ! ée allegedwere disproved by officials.

In the case of votin he nam %f a dead persgn,ﬁthe problem lay i in the voter
registration list not bem§§\ §o\peﬂ§ ,, ai ;

list as ehg%%tg

Franciscoi€
.

mail.
Vote Buying
There were a surprising number of articles about vote buying cases. A few of these
instances involved long-time investigations in three particular jurisdictions as detailed in
the vote buying summary. There were more official investigations, indictments and

convictions/pleas in this area. All of these cases are concentrated in the Midwest and
South. '

Deceptive Practices

11
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In 2004 there were numerous reports of intentional dlsmfonnatmn'ﬁbout voting eligibility
and the voting process meant to confuse voters abouttheiFrights and when and where to
vote. Misinformation came in the form of flyers, phone calls, letters, and even people
going door to door. Many of the efforts were reportedly targeted at minority
communities. A disproportionate number of them came from key battleground states,
particularly Florida, Ohio, and Pennsylvania. From the news reports found, only one of
these instances was officially investigated, the case in Oregon involving the destruction
of voter registration forms. There were no reports of prosecutions or any other legal
proceeding.

Non-citizen Voting

There were surprisingly few articles regarding noncitizefiy
seven all together, in seven different states across th;- Iy - .
split between allegations of noncitizens registeriny
charges were filed against ten individuals. In ghex

SR
was illegal noncitizen voting. Three instances protbted of
cases, from this nexis search, remained just allegations

o

’@1%1 mvestlgatl s. Two
i oncitizen voting.

Felon Voting %

Although there were only thirteen cases %felo Vol some@ them involved large
numbers of voters. Most notably, of cour: 1 '
Washington gubemato@ﬁé edti
(see Wisconsin s g ). In’
of ineligible felons’t

niwo cases Wo orkers were said to have changed peoples’ votes. The one
instance in which idespr ,?ﬁd ballot box stuffing by elections workers was alleged was in
Washington State. %e;gil ge in the civil trial of that election contest did not find that
elections workers had/Committed fraud. Four of the cases are from Texas.

possession. T

Existing Research ;

There are many reports and books that describe anecdotes and draw broad conclusions
from a large array of incidents. There is little research that is truly systematic or
scientific. The most systematic look at fraud is the report written by Lori Minnite. The
most systematic look at voter intimidation is the report by Laughlin McDonald. Books

12
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written about this subject seem to all have a political bias and a pre-existing agenda that
makes them somewhat less valuable.

Researchers agree that measuring something like the incidence of fraud and intimidation
in a scientifically legitimate way is extremely difficult from a methodological perspective
and would require resources beyond the means of most social and political scientists. As
a result, there is much more written on this topic by advocacy groups than social
scientists. It is hoped that this gap will be filled in the “second phase” of this EAC
project.

Moreover, reports and books make allegations but, perhaps by ‘g%ﬂ@ture have little
follow up. As aresult, it is difficult to know when some

of being an allegation and gone no further, or progressed eipoint of being
investigated or prosecuted or in any other way proven o' ¥:an independent
neutral entity. This is true, for example, with resp &ﬁ%‘w\ er intimidation

by civil rights organizations, and, with respect t
book. Again, this is something that it is hopecl
this EAC project by doing follow up research on egati
newspaper articles. h

Other items of note:

. There is asmuch evidence, anda;k@ nuc e neem abog%%tructmal forms of
of fhi ’”/%ystem These include felon

ﬁle extent to which pollmg place fraud,
] i?%tmg, noncmzen voting, is a senous

oncern across the board about absentee balloting and the

‘ ubstantl
iyt pre e%ts for fraud.

o Federal law goVemlng election fraud and intimidation is varied and complex and
yet may nonetheless be insufficient or subject to too many limitations to be as
effective as it might be.

o Deceptive practices, e.g. targeted flyers and phone calls providing
misinformation, were a major problem in 2004.

e Voter intimidation continues to be focused on minority communities, although the
American Center for Voting Rights uniquely alleges it is focused on Republicans.

13
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Cases

After reviewing over 40,000 cases, the majority of which came from appeals courts, I
have found comparatively very few which are applicable to this study. Of those that are
applicable, no apparent thematic pattern emerges. However, it seems that the greatest
areas of fraud and intimidation have shifted from past patterns of stealing votes to present
problems with voter registration, voter identification, the proper delivery and counting of
absentee and overseas ballots, provisional voting, vote buying, and challenges to felon
eligibility. But because so few cases provided a picture of these cugrent problems, 1
suggest that case research for the second phase of this project /2 “éfitrate on state trial-
level decisions. : /

Methodology

The followmg is a summary of interviews corgglt:i“ ed with"a,number of po ﬁ:iﬁal;mentlsts
and experts in the ficld as to how one might undertike a cofprehensive ex ation of
voter fraud and intimidation. A list of the individual S?\vwwed and their ideas are
available, and all of the individuals w%come any furthefguestions or explanations of
their recommended procedures.

ade to the’pohce and the Vlctnmzatlon
hether a pamcular incident has happened

| political scigntists with expertise in these types of studies recommended a
that u@udes interviews, focus groups, and a limited survey. In
vho to; nterv1ew and where the focus groups should be drawn from,

o Pick a number of places that have historically had many reports of fraud
and/or intimidation; from that pool pick 10 that are geographically and
demographically diverse, and have had a diversity of problems

o Pick a number of places that have not had many reports of fraud and/or
intimidation; from that pool pick 10 places that match the geographic and
demographic make-up of the previous ten above (and, if possible, have
comparable elections practices)

14
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o Assess the resulting overall reports and impressions resulting from these
interviews and focus groups, and examine comparisons and differences among
the states and what may give rise to them.

In conducting a survey of elections officials, district attorneys, district election
officers, they recommend that:

o The survey sample be large in order to be able to get the necessary subsets
o The survey must include a random set of counties where there have and have
not been a large number of allegations

(Allan Lichtman, American University; Thad Hall, U

Grofman, UC - Irvine) 4’2%

¢ Another political scientist recommended e: i “g@”{a methodology that relies on
qualitative data drawn from in-depth mte WIEWs w1th key critic experts on all
sides of the debate on fraud; quantitati) gted through a of state
and local elections and law enforcement o s, ahdicase studies. e studies
should focus on the five or ten states, regionsiongities where there has been a

Seht problems. The survey
ney general an3§§§§retary of state, each
ounty board:efiglections in the 50

should be mailed to each state
county district attorney's office
states. (Lorraine Minnite, Barnarc??Colle

.systematlc s /Ple of election officials nationwide and
ted. ( handler Davidson, Rice University)

violation. Frémithiere we could rank the likely prevalence of each type of activity
and examine } ‘hat measures are or could be effective in combating them. (Wendy
Weiser, Brennan Center of New York University)

e Replicate a study in the United States done abroad by Susan Hyde of the
University of California- San Diego examining the impact of impartial poll site
observers on the incidence of election fraud. Doing this retrospectively would
require the following steps:

o Find out where there were federal observers
o Get precinct level voting information for those places
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o Analyze whether there was any difference in election outcomes in those
places with and without observers, and whether any of these results seem
anomalous.

. Despite the tremendous differences in the political landscapes of the countries
examined by Hyde in previous studies and the U.S., Hyde believes this study
could be effectively replicated in this country by sending observers to a random

. sample of precincts. Rather than compare the incumbent’s vote share, such
factors such as voter complaints, voter turnout, number of provisional ballots
used, composition of the electorate as well as any anomal, lous voting results could

station officials are more likely to adhe; =~
the average number of prov1s1onal baﬁots shou

this could also be reversed

: xs;gy

atching of names and birth dates Alleged instances
ased on matching the names and birth dates of persons
s. Allegatlons of ineligible felon (dependmg on state law),

dates, and.s'% etifites addresses of such people against a voting records. Anyone
with basic rei”aﬁonal database skills can perform such matching in a matter of
minutes.

However, there are a number of pitfalls for the unwary that can lead to grossly
over-estimating the number of fraudulent votes, such as missing or ignored
middle names and suffixes or matching on missing birth dates. Furthermore,
there is a surprising statistical fact that a group of about three hundred people with
the same first and last name are almost assured to share the exact same birth date,
including year. In a large state, it is not uncommon for hundreds of Robert
Smiths (and other common names) to have voted. Thus, allegations of vote fraud
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or purging of voter registration rolls by list matching almost assuredly will find a
large proportion of false positives: people who voted legally or are registered to
vote legally.

Statistics can be rigorously applied to determine how many names would be
expected to be matched by chance. A simulation approach is best applied here:
randomly assign a birth date to an arbitrary number of people and observe how
many match within the list or across lists. The simulation is repeated many times
to average out the variation due to chance. The results can then be matched back
to actual voting records and purge lists, for example, in the hotly contested states
of Ohio or Florida, or in states with Election Day registra oty yhere there are

concerns that easy access to voting permits double A/t This analysis will
rigorously identify the magnitude alleged voter frayd’ a ay very well find
instances of alleged fraud that exceed what ml%h : thewise happened by
chance. rF . N k.

problem: look at statistics on provisioz; f:' EL& ¢ nymber cast might provide
len; ed at ﬁle polls) and the number

@ &
\1;thcommg 1 %ewew agticle entitled Voter Identification,
that employs @ree approaches—investigations of voter
ed to vote, and an examination of

of the frequency of fraud. He says all

Sﬁéaknesses and thus the best studles would

but provid some insight. For example a statewide survey of each of
Ohio’s 88 county boards of elections found only four instances of
ineligible persons attempting to vote out of a total of 9,078,728 votes
cast in the state’s 2002 and 2004 general elections. This is a fraud rate
of 0.00000045 percent. The Carter-Baker Commission’s Report noted
that since October 2002, federal officials had charged 89 individuals
with casting multiple votes, providing false information about their
felon status, buying votes, submitting false voter registration
information, and voting improperly as a non-citizen. Examined in the
context of the 196,139,871 ballots cast between October 2002 and
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August 2005, this represents a fraud rate of 0.0000005 percent (note
also that not all of the activities charged would have been prevented by
a photo identification requirement).

A more comprehensive study should distinguish voter fraud
that could be prevented by a photo identification requirement from
other types of fraud — such as absentee voting and stuffing ballot
boxes — and obtain statistics on the factors that led law enforcement
to prosecute fraud. The study would demand significant resources
because it would require that researchers interview and pour over the
records of local district attorneys and election boarggé’?"%m

prosecutions is important because it quantl ies
officials detect. Even if prosecutors \@g si
however, the number of fraud cases ged probably does :
the total amount of voter fraud. Inforh nation ohofficial inves Eatioris,
charges, and prosecutions should b \- ple,@wnted by survéys of
voters and a comparison of voting rolls f&\ aﬁl rolls.

2. Random Surveys of Voi/ f&‘%

Random surveys couf giv L
votes cast fraudulently For ex’%;np;{ pol ‘/{{%s”élentlsts could contact

ntative sam}&l?%g of 1 O(f y 0"people who purportedly
the last elect%n ask them if they actually voted,

Futther, some voters will not be located by researchers and
others will refuse to talk to researchers. Photo identification
proponents might construe these non-respondents as improper
registrations that were used to commit voter fraud.

“Instead of surveying all voters to determine the amount of
fraud, researchers might reduce the margin of error by focusing on a
random sampling of voters who signed affidavits in the three states
that request photo identification but also allow voters to establish their
identity through affidavit—Florida, Louisiana, and South Dakota. In
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South Dakota, for example, only two percent of voters signed
affidavits to establish their identity. If the survey indicates that 95
percent of those who signed affidavits are legitimate voters (and the
other 5 percent were shown to be either fraudulent or were non-
responsive), this suggests that voter fraud accounts for, at the
maximum, 0.1 percent of ballots cast.

The affidavit study, however, is limited to three states, and it is
unclear whether this sample is representative of other states (the
dlfﬁculty may be magnified in Louisiana in the aftermath of Hurricane

the affidavit study reveals information about the .
photo 1dent1ﬁcat10n state with an afﬁdav1t

A comparison of death rolls to,
an estimate of fraud.

Imagine that one il
documentary identiﬁcation”éj"é
20 OOO people passed away it

'_' .and these nam?é*é% remained-on the voter rolls during
4 . esearchers would look at what

“egistered people who “voted” in

tésearcher should distinguish the

@w

t the polls from those cast absentee

odology also has its strengths and weaknesses. If
ilent voteré target the dead, the study might overestimate the
fraud"fﬁa%t ex1§fs among living voters (although a low incidence of
amo nggicceased voters might suggest that fraud among all voters
is low) 'w e appearance of fraud also might be inflated by false
positives produced by a computer match of different people with the
same name. Photo identification advocates would likely assert that the
rate of voter fraud could be higher among fictitious names registered,
and that the death record survey would not capture that type of fraud
~ because fictitious names registered would not show up in the death
records. Nevertheless, this study, combined with the other two, would
provide important insight into the magnitude of fraud likely to exist in
 the absence of a photo identification requirement.

19

007605



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

Recommendations for Further EAC Activity
on Voting Fraud and Voter Intimidation

Consultants’ Recommendations
Recommendation 1: Conduct More Interviews X
Time and resource constraints prevented the consultants from interviewing the full range

of participants in the process. As a result, we recommend that anyfu
area include conducting further interviews. '

prevent ﬁaud and voter intimidation and sup;;ress [0
therefore, is and is not working. .

It would also be especially beneficial té%? Ik
federal District Election Officers (“DEOs” ‘é“ﬁ%ﬁ
and criminal defense attorneys.

officials and make them aware of their availability to assist with election-related
matters; ‘

e issue press releases to the public announcing the names and telephone numbers of
DOJ and FBI officials to contact on election day with complaints about voting or
election irregularities and answer telephones on election day to receive these -
complaints; and

* supervise a team of Assistant U.S. Attorneys and FBI special agents who are

appointed to handle election-related allegations while the polls are open on

election day.'
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Given the great responsibilities of the DEOs, and the breadth of issues they must deal
with, they undoubtedly are great resources for information and insight as to what types of
fraud and intimidation/suppression are occurring in their districts.

In many situations, however, it is the local district attorneys who will investigate election
fraud and suppression tactics, especially in local elections. They will be able to provide
information on what has gone on in their jurisdictions, as well as which matters get
pursued and why.

Finally, those who defend people accused of election related crimes would also be useful
to speak to. They may have a different perspective on how wellghe"system is working to
detect, prevent, and prosecute election fraud. ;

§§iwest1gat10ns into such

activities or even charges brought. H%vever without bi ,ble to go beyond the agreed
search terms, it could not be determin&diy AS12

d any later determination
regardmg the allegations, investigation

%er there wasian {

ar ggs,brought Thigil€aves a gaping hole: it
is impossible to know if the article is Jusf‘izepo mg on,. talk” or what turns out to be a
serious affront to the system. : v

As aresult, we reconm?end th llow up Ne)"ns research be conducted to determme
what, if any, resolu%

ans ar¢ often not substantiated in any way and are inherently
{ /' writing. Desplte thls such reports and books are

Therefore, we recomrﬁ nd follow up to the literature review: for those reports and books
that make or cite spec1ﬁc instances of fraud or intimidation, a research effort should be
made to follow up on those references to see if and how they were resolved.

Recommendation 4: Review Complaints File With MyVotel Project Voter Hotline >(
During the 2004 election and the statewide elections of 2005, the University of
Pennsylvania led a consortium of groups and researchers in conducting the MyVotel

Project. This project involved using a 1-800 voter hotline where voters could call for poll
location, be transferred to a local hotline, or leave a recorded message with a complaint.
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In 2004, this resulted in over 200,000 calls received and over 56,000 recorded
complaints.” The researchers in charge of this project have done a great deal of work to
parse and analyze the data collected through this process, including going through the
audio messages and categorizing them by the nature of the complaint. These categories
include registration, absentee ballot, poll access, ballot/screen, coercion/intimidation,
identification, mechanical, provisional (ballot).

We recommend that further research include making full use of this data with the
cooperation of the project leaders. While perhaps not a fully scientific survey given the
self-selection of the callers, the information regarding 200,000 complaints should provide
a good deal of insight into the problems voters expenenced espgetatly those in the nature
of intimidation or suppression.

Recommendation 5: Further Review of Complamts Filed Wi U Department of l{'/ﬂ/{m\ﬁ U'(
- ‘
P

Division of the Department of Justice has a varie }gvay 2
intimidation,™ the Section was extremely reluctant 't0"\
information. Further attempts should, #e made to obtainigglevant data. This includes the

T
,s and infornys

S nats tams on complamts
So.re omm%nd that further research

received and the corresponding action takgn. o
Ohi ﬁ@ld reports from Election Day

include a review and analysm of the observ.

Recommendation’6 ; tew Rgﬁorts Filed B Qtstrtct Election Officers '/

Similarly, t 1t Wi ful for any further research to include a

Recommendatmn 7 ;» 'ttend Ballot Access and Voting Integrity Symposium ><

The consultants also believe it would be useful for any further activity in this area to
include attendance at the next Ballot Access and Voting Integrity Symposium. According
to the Department,”

Prosecutors serving as District Election Officers in the 94 U.S. Attorneys’
Offices are required to attend annual training conferences on fighting
election fraud and voting rights abuses. .. These conferences are sponsored
by the Voting Section of the Civil Rights Division and the Public Integrity
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Section of the Criminal Division, and feature presentations by Civil Rights
officials and senior prosecutors from the Public Integrity Section and the
U.S. Attorneys’ Offices. As a result of these conferences, there is a
nationwide increase in Department expertise relating to the prosecution of
election crimes and the enforcement of voting rights,

By attending the symposium researchers could learn more about the following:

e How District Election Officers are trained, e.g. what they are taught to focus their
resources on, how they are instructed to respond to varioug;types of complaints
How information about previous election and voting i isg ?’@resented
How the Voting Rights Act, the criminal laws governihig election fraud and

intimidation, the National Voter Registration Act, 4f lp America Vote Act

lual to Conduct Sta' , l Research \/

oloé%golltlcal sciep sts and

Ig ‘ii%»Whlle we note the skepticism
P con Iy end that in order to further
the mission of providing unbiased data firther act1v1ty intl .ﬁ' S ea}mclude an academic
institution and/or individual that focuses: mefhods for political

science research. fi’)
4 mAY b, Dor(
’rb/(g ,rb'g/éz

section 1973 > "-10(1) applies only to intimidation which is accomplished

through the use of threats of physical or economic duress. Voter
“intimidation” accomplished through less drastic means may present

violations of the Voting Rights Act, 42 U.S.C. § 1973i(b), which are

enforced by the Civil Rights Division through noncriminal remedies."

Mr. Donsanto reiterated these points to us on several occasions, including at the working
group meeting.

23

007609



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

As aresult, researchers should examine if there is some way in which current law might
be revised or new laws passed that would reach voter intimidation that does not threaten
the voter physically or financially, but rather threatens the voter’s right to vote as a
tangible value in itself. Such an amendment or law would reach all forms of voter
intimidation, no matter if it is motivated by race, party, ethnicity or any other criteria.
The law would then potentially cover, for example, letters and postcards with language
meant to deter voters from voting and both pre-election and Election Day challengers that
are clearly mounting challenges solely on illegitimate bases. '

In the alternative to finding a way to criminalize such behavior, researchers might
examine ways to invigorate measures to deter and punish voter jfitftiidation under the
civil law. For example, there might be a private right of actj eated for voters or
groups who have been subjected to intimidation tactics in ;

action could be brought against individual offenders; any
is a pattem of repeated abuse in the Jurlsdlctlon thatgs‘ﬁ%\tko’-

Chnstopher Edley," to bring parity to 6 ,9 £
Currently the penalty for fraud is $10 0@§/ V]
vote is $5,000.

rep%éentatives of both parties for the task. Mr. Bauer and
ying that usmg partisans as observers would be unworkable

There was even greate concern about the difficulties in getting access to poll sites for the
purposes of observafion. Most states strictly limit who can be in the polling place. In
addition, there are already so many groups doing observation and monitoring at the polls,
administrators might object. There was further concern that observers would introduce a
variable into the process that would impact the outcome. The very fact that observers
were present would influence behavior and skew the results.

Moreover, it was pointed out, many of the problems we see now with respect to fraud and

intimidation does not take place at the polling place, e.g. absentee ballot fraud and
deceptive practices. Poll site monitoring would not capture this activity. Moreover, with
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increased use of early voting, poll site monitoring might have to go on for weeks to be
effective, which would require tremendous resources.

Mr. Weinberg suggested using observers in the way they are utilized in international
elections. Such observers come into a jurisdiction prior to the election, and use
standardized forms at the polling sites to collect data.

Recommendation 2: Do a Study on Absentee Ballot Fraud )< Av ;\/‘W
The working group agreed that since absentee ballot fraud is the

occurring, and is a practice that is great expanding throughout t}
sense to do a stand-alone study of absentee ballot fraud. Such

: it would make
,study would be

Researchers could look at actual cases to see how aggbntgg%allot fra
conducted in an effort to provide recommendatiog§’on more effective

Working group members were suppor%v" :0f one of the mie ;‘o(lologles recommended for v ¥
studying this issue, risk analysis. As Mg, put it, based'on §§he assumption that
people act rationally, do an examination &p
commit, given the relative costs and benefits. Ii'that'Waiésearchers can rank the types

of fraud that are the ea&gé?té D ¢ommit at the"*l%’ast cost with the greatest effect, from most
to least likely to occm&; This might prove a mo;e practical way of measuring the
problems than trym“g*“ “§a\ctually\get a number ¢ aots of fraud and/or intimidation
occumng Mr. Greenbal@sad’ ledithat one woy, ﬁ want to examme what conditions

t ReSearch Using Database Comparisons

| hade by Spencer Overton and explained in the suggested
methodology sectlon% / _”“‘Hearne recommended studying the issue using statistical
database matching. Ré& earchers should compare the voter roll and the list of people who
actually voted to se€ if there are “dead” and felon voters. Because of the inconsistent
quality of the databases, however, a political scientist would need to work in an
appropriate margin of error when using such a methodology. ‘

Recommendation 5: Conduct a Study of Deceptive Practices

7

. . . . . . AN W
The working group discussed the increasing use of deceptive practices, such as flyers C ’ S4;}2
with false and/or intimidating information, to suppress voter participation. A number of 'V)O N D

\ A
) f'\’t"{ ' .
! See Appendix C, and section on methodology TS LA
of
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groups, including the Department of Justice, the EAC, and organizations such as the
Lawyers Committee for Civil Rights, keep phone logs regarding complaints of such
practices, which may be available for review and analysis. This is also an area in which
there is often tangible evidence, such as copies of the flyers and postcards themselves.
All of this information should be reviewed and analyzed to see how such practices are
being conducted and what can be done about them.

Recommendation 6: Study Use of HAVA Administrative Complaint Procedure As fF! GHLE o
Vehicle for Measuring Fraud and Intimidation (

tili ng,the administrative
LC should study whether

X

special election courts that are running before, durin
effective means of disposing with cogp
Pennsylvania employs such a system,

d after election day would be an @‘ P s
tohs in an expedltlous manner.
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Key Working Group Observations and Concerns

Working Group Observations

1. The main problems today are structural barriers to voting and administrative
error. Mr. Perez observed that, in accordance with the research, the biggest
issues today are structural barriers to voting, not stealing votes. Election
administrators share this view. Election fraud is negligible, and to the extent it
occurs, it needs to be prosecuted with stronger criminal laws. The biggest

problem is properly preparing people, which is the resp
administrators.

3. This issue cannot be addressed through onest
Mr. Weinberg observed that siz
intimidation, one solution will 1 N
resolve any of these problems throug W,sg} le meth

4 %% il
The preliminary research conducéég,l thts o)
 br

stice Is exploring expanding its reach over voter

the context of the conversation about defining voter
irited out that while voter intimidation was strictly
/;:his section is beginning to explore the slightly

te suppressmn and how to pursue it. He mentloned the

5. ﬁeﬁg@g%nem of ;

suppression-actiyities.

leys s that vote suppress1on in the form of deceptive practlces

site and the section is exploring ways to go after it within the
existing statu' fy construct. Mr. Bauer raised the example of a party sending
people dressed in paramilitary outfits to yell at people as they go to the polls,
telling them they have to show identification. Mr. Donsanto said that under the
laws he has to work with today, such activity is not considered corrupt. He said
that his lawyers are trying to “bend” the current laws to address aggravated cases
of vote suppression, and the phone-jamming case is an example of that. Mr.
Donsanto said that within the Department, the term vote “suppression” and
translating it into a crime is a “work in progress.”
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6. Registration fraud does not translate into vote fraud. Ms. Rogers, Mr. Donsanto
and others stated that although phony voter registration applications turned in by
people being paid by the form was a problem, it has not been found in their
experience to lead to fraudulent voters at the polls. Ms. Rogers said such people
were motivated by money, not defrauding the election.

7. Handling of voter fraud and intimidation complaints varies widely across states
and localities. Ms. Rogers and others observed that every state has its own
process for intake and review of complaints of fraud and intimidation, and that
procedures often vary within states. The amount of authority secretaries of state
have to address such problems also is different in every st

in other areas.

Working Group Concerns

assessmg the level of fraud and where itis, ra E Qn on developing methods for

making such measurements. Qlogy should be the focus,
“rather than opinions of interv 2 He was con

in a position of “adding to the uni%rse ﬁ’

.’ \was to e)gg ore whether tk re is a method available to actually
-jaa\ h owemuch fraud there is and where it is occurring in the

3. Mr. Rokita séted that, “We’re not sure that fraud at the polling place doesn’t
exist. We can’t conclude that.”

4. Mr. Rokita expressed concern about working with a political scientist. He
believes that the “EAC needs to be very careful in who they select, because all the

time and effort and money that’s been spent up to date and would be spent in the
future could be invalidated by a wrong selection in the eyes of some group.”
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NEXIS Charts
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Case Charts

v

30

| - - 0076I6



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

Appendix 1
List of Individuals Interviewed
Wade Henderson, Executive Director,bLeadcrship Conference for Civil Rights
Wendy Weiser, Deputy Director, Democracy Program, The Brennan Center

William Groth, attorney for the plaintiffs in the Indiana voter identification litigation

Lori Minnite, Barnard College, Columbia University

Neil Bradley, ACLU Voting Rights Project

Robin DeJarnette, Egg%’%utive Director, American Center for Voting Rights

Joseph Rich, former Director of the Voting Section, Civil Rights Division, U.S.
Department of Justice

Joseph Sandler, Counsel to the Democratic National Committee
John Ravitz, Executive Director, New York City Board of Elections

John Tanner, Director, Voting Section, Civil Rights Division, U.S. Department of Justice
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Kevin Kennedy, Executive Director of the State Board of Elections, Wisconsin
Evelyn Stratton, Justice, Supreme Court of Ohio

Tony Sirvello, Executive Director, International Association of
Clerks, Recorders, Election Officials and Treasurers

Harry Van Sickle, Commissioner of Elections, Pennsylvania

Craig Donsanto, Director, Public Integrity Section, U.S. Departm_e%t of Justice

Sharon Priest, former Secretary of State, Arkansas
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Appendix 2
List of Literature Reviewed

Reports

People for the American Way and the NAACP, “The Long Shadow of Jim Crow,”
December 6, 2004.

Laughlin McDonald, "The New Poll Tax," The American Prospect vol. 13 no. 23,
December 30, 2002. ;

Board” Report 05-12, September, 2005

Milwaukee Police Department, Milwaukee Countx@i%ﬁ’tct Attomey :
Bureau of Investigation, United States Attomey’(?@fﬁce “Prehmmary gs of Joint
Task Force Investigating Possible Election F(a ' 4

National Commission on Federal Electlon Reform, © _' ing Conﬁdence m U.s.

Elections,” Center for Democracy anw lection Managerie ¢ Amencan University,
September 2005. ,

The Brennan Center for Justice at NYU S@G oo]:“,

aW-and Sp ncer Overton,
Commissioner and Law P, %

" @%lhm to %iuverslty School of Law
s‘§10n on Fe? ral Election Reform,”

s Rights “Vote Fraud, Intimidation and Suppression in the
> August 2, 2005.

N

2004 Presidential E jon,’

The Advancement Project, “America’s Modern Poll Tax: How Structural
Disenfranchisement Erodes Democracy” November 7, 2001

The Brennan Center and Professor Michael McDonald “Analysis of the September 15,
2005 Voter Fraud Report Submitted to the New Jersey Attorney General,” The Brennan
Center for Justice at NYU School of Law, December 2005.

Democratic National Committee, “Democracy at Risk: The November 2004 Election in
Ohio,” DNC Services Corporation, 2005

33 . 007619



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

Public Integrity Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations of the Public Integrity Section for 2002."

Public Integrity Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations of the Public Integrity Section for 2003."

Public Integrity Section, Criminal Division, United States Department of Justice, "Report
to Congress on the Activities and Operations of the Public Integrity Section for 2004."

=N % /
grUn%ﬁ%State FederalLaw," IFES
Political Fmance White Paper Series, IFES, 2006. “¢ @ &

General Accounting Office, "Electlo
Managing Voter Registration and Ens
Congresswnal Requesters, September 20 ‘5.

"Secunngégle Vote: Am 'Analysxs of Election Fraud,"
ction, 2003»;‘

Lori M1nmte and Dav1dx(§a‘~ﬁ$§g§

Books, 2004.

Andrew Gumbel, Steabthis Vote: Dirty Elections and the Rotten History of Democracy in
American, Nation Books, 2005.

Tracy Campbell, Deliver the Vote: A History of Election Fraud, An American Political
Tradition — 1742-2004, Carroll & Graf Publishers, 2005.

David E. Johnson and Jonny R. Johnson, 4 Funny Thing Happened on the Way to the
White House: Foolhardiness, Folly, and Fraud in the Presidential Elections, from
Andrew Jackson to George W. Bush, Taylor Trade Publishing, 2004.
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Mark Crispin Miller, Fooled Again, Basic Books, 2005.
Legal

Indiana Democratic Party vs. Rokita, U.S. District Court Southern District of Indiana
(Indianapolis) 1:05-cv-00634, U.S. Court of Appeals, 7" Circuit 06-2218

Common Cause of Georgia vs. Billups, U.S. District Court, Northern District of Georgia
(Rome) 4:05-cv-00201-HLM U.S. Court of Appeals, 11" Circuit 05-15784

§4

U.S. Department of Justice Section 5 Recommendation Memora

fidun, (regarding HB
244), August 25, 2005 at i

http://www.votingrights.org/news/downloads/Section%2 mmendation%20Me
morandum.pdf %
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Appendix 3
Excerpt from “Machinery of Democracy,” a Brennan Center Report

APPENDIX C

BRENNAN CENTER TASK FORCE ON VOTING SYSTEM SECURITY,
LAWRENCE NORDEN, CHAIR

Excerpted from pp. 8-19

METHODOLOGY

The Task Force concluded, and the peer review te
best approach for comprehensively evaluatmg

identify and categorize the potential threats a
these threats based upon an agreed upon pe¢ i & which

R ould tell us hov
each threat is to accomplish from the attacker's point ofivieyy), and (3) detg

utilizing the same metric employed to prioritize 5, how much more
difficult each of the catalogued qg?cks would becomg after various sets of
countermeasures 3

are implemented.

L,

This model allows us to identify the attacks o} flost concerned about
(i.e., the most pracjgl land least dlfﬁcgi}/fi?(éa/cks) F{ rmore, it allows us to
quantify the pote fitial ¢ eotiveness of vanous sets of‘countermeasures (i.e., how
difficult the I q"s\%dlﬂicult\*‘% i &,countermeasure has been implemented).
Other poteﬁh%] iniatély rejected by the Task

Force are detallc

e
ial attacks as p§1ble To that end, the Task Force, together with the participating
fficials, spem\@fseveral months identifying voting system vulnerabilities.

Qctobier 7, 2005. Members of the public were invited to write up
and post addifi niﬂ/potentlal attacks. Taken together, this work produced over

120 potential aféch on the three voting systems. They are detailed in the catalogs
annexed.2o Many of the attacks are described in more detail at
http://vote.nist.gov/threats/papers.htm.

The types of threats detailed in the catalogs can be broken down into nine categories:
(1) the insertion of corrupt software into machines prior to Election Day;

(2) wireless and other remote control attacks on voting machines on Election Day;
(3) attacks on tally servers; (4) miscalibration of voting machines; (5) shut off of
voting machine features intended to assist voters; (6) denial of service attacks; (7)
actions by corrupt poll workers or others at the polling place to affect votes cast;

(8) vote buying schemes; (9) attacks on ballots or VVPT. Often, the actual attacks
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involve some combination of these categories. We provide a discussion of each
type of attack in “Categories of Attacks,” infra at pp. 24-27.

PRIORITIZING THREATS:
NUMBER OF INFORMED PARTICIPANTS AS METRIC

Without some form of prioritization, a compilation of the threats is of limited
value. Only by prioritizing these various threats could we help election officials
identify which attacks they should be most concerned about, and what steps

could be taken to make such attacks as difficult as possible. As discussed below we
have determined the level of difficulty for each attack where th
attempting to affect the outcome of a close statewide electiont

7

each attack requires a different mix of resources — weT'
programming skills, secunty expertise, etc. Diff <§§§ha ickers wo'
resources easier to acquire than others. For exa p]e election fraud ¢
local election officials would always involyéy ell-placed 1n51ders and a'th
understanding of election procedures; at the Sagie tune
expect such officials to have hlghly skllled hacli%i e

probably without many convenient
election procedures.

Ultimately, we demd i to use the “nunj
for determining atfack
deemed the e@’%\r\flttac

o Koy eﬁbugh about the attack to foil or
gmshed'ﬁ'om a participant who unknowingly assists
ing ta\§k that is integral to the attack’s successful execution

the security metric “number of informed participants” is
vard: the larger a conspiracy is, the more difficult it would be
here an attacker can carry out an attack by herself, she need

&h the other hand, a conspiracy that requlres thousands of
people to take % pitt (like a vote-buying scheme) also requires thousands of people
to keep quiet. The larger the number of people involved, the greater the likelihood
that one of them (or one who was approached, but declined to take part)

would either inform the public or authorities about the attack, or commit some
kind of error that causes the attack to fail or become known.

Moreover, recruiting a large number of people who are willing to undermine the
integrity of a statewide election is also presumably difficult. It is not hard to imagine
two or three people agreeing to work to change the outcome of an election.

It seems far less likely that an attacker could identify and employ hundreds or
thousands of similarly corrupt people without being discovered.
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We can get an idea of how this metric works by looking at one of the threats listed

in our catalogs: the vote-buying threat, where an attacker or attackers pay individuals
to vote for a particular candidate. This is Attack Number 26 in the PCOS

Attack Catalogz (though this attack would not be substantially different against
DREs or DREs w/ VVPT).zzIn order to work under our current types of voting
systems, this attack requires (1) at least one person to purchase votes, (2) many
people to agree to sell their votes, and (3) some way for the purchaser to confirm

that the voters she pays actually voted for the candidate she supported. Ultimately, we
determined that, while practical in smaller contests, a vote-buying attack would be an
exceptionally difficult way to affect the outcome of a statewide
even in a typically close statewide election, an attacker wou
of voters to ensure that she could affect the outcome of a

tp involve thousands
ewide race.z

&
For a discussion of other metrics we considered, but 'matel)’f'-

ted, see
Appendix C.

Ballot Box with Addmonal Marléesz_ 3
there were three component parts t

é%esennng the minimum number of
yto accomplish each goal. For PCOS

After these va Iyes were assigned, the Brennan Center interviewed several election
officials to se€ whether they agreed with the steps and values assigned to each
attack.o When necessary, the values and steps were modified. The new catalogs,
including attack steps and values, were then reviewed by Task Force members.

The purpose of this review was to ensure, among other things, that the steps and
values were sound.

These steps and values tell us how difficult it would be to accomplish a single attack
in a single polling place. They do not tell us how many people it would take to change
the outcome of an election successfully — that depends, of course, on specific facts
about the jurisdiction: how many votes are generally recorded in each polling
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place, how many polling places are there in the jurisdiction, and how close is the
race? For this reason, we determined that it was necessary to construct a hypothetical
jurisdiction, to which we now turn,

NUMBER OF INFORMED PARTICIPANTS NEEDED TO CHANGE
STATEWIDE ELECTION

We have decided to examine the difficulty of each attack in the context of changing
the outcome of a reasonably close statewide election. While we are concerned

by potential attacks on voting systems in any type of election, we are most troubled
by attacks that have the potential to affect large numbers of votes. These are

the attacks that could actually change the outcome of a statew1 dé electlon with

just a handful of attack participants.

"0,,

We are less troubled by attacks on voting systems tha
of votes (and might therefore be more useful in local élg R
because there are many non-system attacks that ¢4 o'affecta s
votes (i.e., sending out misleading mfonnatlo@ai)out polling places, ph:
intimidating voters, subrmttmg multlplc \E g:e ballo tc.). Given the;ffiot { ot 4

of number of participants,

fect a small number

C change the outcome
D¢ ion He composite
Junschctlon was created to be represe‘i”itatlve : vely ¢lose statewide election.

We did not want to g{g\mme a statcmdg

skewed toward on& Vit ,’te (for mstatf’ e,the re-ele tion of Senator Edward M.
Kennedy in ZQ@‘ where g *f@von 73% of he voteso), that reversmg the election
results would'Be } n _h‘eme public suspicion. Nor did we

. ative handful of votes (for

isa cont ,%sne of ten states: Colorado, Florida, Iowa, Oth New
Mexico, Penh sylvama‘ Michigan, Nevada, Wisconsin and Minnesota. These
states were ¢ fbecause they were the ten “battleground” states that Zogby
International conSistently polled in the spring, summer, and fall 2004.52 These
are statewide Elections that an attacker would have expected, ahead of time, to
be fairly close.

We have also created a composite election, which we label the “Governor’s Race”
in Pennasota. The results of this election are a composite of the actual results in
the same ten states in the 2004 Presidential Election.

We have used these composites as the framework by which to evaluate the difficulty

of the various catalogued attacks.» For instance, we know a ballot-box stuffing
attack would require roughly five people to create and mark fake ballots, as
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well as one person per polling place to stuff the boxes, and one person per polling
place to modify the poll books. But, in order to determine how many informed
participants would be needed to affect a statewide race, we need to know how
many polling places would need to be attacked.

The composite jurisdiction and composite election provide us with information
needed to answer these questions: i.e., how many extra votes our attackers would
need to add to their favored candidate’s total for him to win, how many ballots
our attackers can stuff into a particular polling place’s ballot box without arousing
suspicion (and related to this, how many votes are generally cast in the average
polling place), how many polling places are there in the state, eze, We provide
details about both the composite jurisdiction and eléction in th&’s€étion entitled
“Governor’s Race, State of Pennasota, 2007,” infra at pp

people who know they are involved in an a e eyidence
of the attack to the authorities and/or the gﬁ‘"‘ ‘ tc of7

4ck instructién files (see “DRE w/ VVPT
il sipfra at pp. 62-65) is considered easier
%ﬁ% network at the polling place (see
‘ 85-91). However, the former attack
f@%@aﬂy sophlstlcated attacker.

mc is that we do not have an easy way to represent

swith PCOS voﬁ g, we €onclude that the cost of subverting a routme audit
of baﬂ%&%gls roughly egual to the cost of intercepting ballot boxes in transit and
substitutingaltered ballots (see discussion of PCOS attacks, infra at pp. 77-83).
However, subyerting’the audit team requires getting a specific set of trusted people
to cooperate e attacker. By contrast, the attacker may be able to decide

which precinct§'to tamper with based on which people he has already recruited

for his attack.

In an attempt to address this concern, we considered looking at the number of
“insiders” necessary to take part in each attack. Under this theory, getting five

people to take part in a conspiracy to attack a voting system might not be particularly
difficult. But getting five well-placed county election officials to take part in

the attack would be (and should be labeled) the more difficult of the two attacks.
Because, for the most part, the low-cost attacks we have identified do not necessarily
involve well placed insiders (but could, for instance, involve one of many

people with access to commercial off the shelf software (“COTS”) during development
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or at the vendor), we do not believe that using this metric would have
substantially changed our analysis.3s

Finally, these attack team sizes do not always capture the logistical complexity of
an attack. For example, an attack on VVPT machines involving tampering with

the voting machine software and also replacing the paper records in transit

requires the attacker to determine what votes were falsely produced by the voting
"machine and print replacement records in time to substitute them. While this is
clearly possible, it raises a lot of operational difficulties — a single failed substitution
leaves the possibility that the attack would be detected during the audit of

ballots.

zmg ahd dlscussmg

(?%
We suspect that much of the disagreement betwe yotip, cid
security experts in the last several years stems frgm-adifference of* pi
pnontlz1ng the dlfﬁculty of attacks. Election, g?ﬁcmls, w1th extenswc Y
bal dists, have 1

We have tried to keep these imperfections in mind when a
our least difficult attacks.

EFFECTS OE@ﬁ\i&Lg&;\‘\ENTING ,%UNTER’ IEASURE SETS

The final st‘ép 0 %)

rocess for examining the e cctlveness ofa countermeasure mirrors the
for deterrmg the dnﬁ'lculty of an attack: we first asked whether the

: ‘ easure would expose the attack, we xdentlﬁed the steps
sdry to circumvent or defeat the countermeasure. For each

informed partle pants (if any) that an attacker would need to add to his team.
As with the process for determining attack difficulty, the Brennan Center interviewed
numerous election officials to see whether they agreed with the stepsand

values assigned. When necessary, the values and steps for defeating the countermeasures
were altered to reflect the input of election officials.

COUNTERMEASURES EXAMINED
BASIC SET OF COUNTERMEASURES

The first set of countermeasures we looked at is the “Basic Set” of countermeasures.
This Basic Set was derived from security survey responsesss we received
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from county election officials around the country, as well as additional interviews
with more than a dozen current and former election officials. Within the Basic
Set of countermeasures are the following procedures:

Inspection

The jurisdiction is not knowingly using any uncertified software that is subject
to inspection by the Independent Testing Authority (often referred to as
the “ITA”).37

Physical Security for Machines

N
0 ensure they are empty)
are opened.

¢ Ballot boxes (to the extent ﬂley exist) are examined;
and locked by poll workers immediately before the:

773 ke )
¢ Before and after being brought to the poll@;fq%lﬁectlon D
each county are locked in a single rooxg; in a %ounty warehous

e The warehouse has perimeter al
visits by security guards.

®  Access to the warehous%
similar automatic logging/af

All audit mformatlon (i.e., Event Logs, VVPT records, paper ballots, machine
printouts of totals) that is not electromcally transmitted as part of the unofficial
upload to the central election office, is delivered in official, sealed and hand-
delivered information packets or boxes. All seals are numbered and tamper-
evident,

® Transportation of information packets is completed by two election officials
representing opposing parties who have been instructed to remain in joint
custody of the information packets or boxes from the moment it leaves the
precinct to the moment it arrives at the county election center.

42

007628



Voting Fraud and Voter Intimidation — Preliminary Research & Recommendations

e Each polling place sends its information packets or boxes to the county election
center separately, rather than having one truck or person pick up this data from
multiple polling locations.

®  Once the sealed information packets or boxes have reached the county election
center, they are logged. Numbers on the seals are checked to ensure that they
have not been replaced. Any broken or replaced seals are logged. Intact seals are
left intact.

e  After the packets and/or boxes have been logged, they are provided with physical
security precautions at least as great as those listed for,¥@ting machines, above.
Specifically, for Pennasota, we have assumed the
stored have perimeter alarms, secure locks, video/&iiryei
by security guards and county police officers;, ¢

“controlled by sign-in, possibly with card ke ~X t simil

entry and exit for regular staff. \%% K
Testingso N
o AnIndependent Testing Authority has eet
used in the polling place.
P

y @g;\sgll configyré
al ot style, ddiother applicable details.

i % auditing of voter-verified paper records occurs in 12 states,
to test the acc ura of electronic voting machines. They generally require between 1 and
10% of all prcemct voting machines to be audited afier each election. 42

Jurisdictions can implement this set of countermeasures only if their voting systems
produce some sort of voter-verified paper record of each vote. This could

be in the form of a paper ballot, in the case of PCOS, or a voter-verified paper

trail (“VVPT"), in the case of DREs.

We have assumed that jurisdictions take the following steps when conducting an
Automatic Routine Audit (when referring to this set of assumptions “Regimen for
an Automatic Routine Audit”):
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The Audit

e Leaders of the major parties in each county are responsible for selecting a
sufficient number of audit-team members to be used in that county.s

¢ Using a highly transparent random selection mechanism (see point ii, below), the
voter-verified paper records for between a small percentage of all voting
machines in the State are selected for auditing,

e Using a transparent random selection method, auditors are assigned to the
selected machines (two or three people, with representa % s of each major
political party, would comprise each audit team). P,

e The selection of voting machines, and the assi
occurs immediately before the audits take p
after polls close as possible — for examp

. auditors to machines,

\;pethod e%unty pollce of; @4‘ s curity
signéd to guatl the voter-verifig Jtecords are
chosen from a large pool of on—duty office “%{;d employees on ele tion night.

¢ The auditors are providedithe
tally reflects the sums of the’
the paper.

where transpirent
precincts to 3
auditing.

A l;zf{fdom selection processes are important: in the selection of
“and in the assignment of auditors to the precincts they will be

Good election security can employ Transparent Random Selection in other
places with good effect:

e the selection of parallel testers from a pool of qualified individuals.

¢ the assignment of police and other security professionals from on-duty lists, to
monitor key materials, for example, the VVPT records between the time that they
arrive at election central and the time of the completion of the ARA.
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If a selection process for auditing is to be trustworthy and trusted, ideally:

o The whole process will be publicly observable or videotaped;s

o The random selection will be publicly verifiable, i.e., anyone observing will be
able to verify that the sample was chosen randomly (or at least that the number
selected is not under the control of any small number of people); and

¢ The process will be simple and practical within the context of current election
practice so as to avoid imposing unnecessary burdens on election officials.

There are a number of ways that election officials can ensure ; .kind of transparent
randomness. One way would be to use a state lottery machigie’to select precincts or
polling places for auditing. We have included two potenti ples of transparent
random selection processes in Appendix F. These ap, : imen for Parallel

Testing as well.

REGIMEN FOR PARALLEL TESTING PLUS BASIGS ET OF COUNTERMEAS R]

The final set of countermeasures we havegixa. ed i \g;ﬂ el Testing” pgg the

] electlon-daif testing,

mvolves selectmg voting machmes at random and i }; them as realistically

& we relied heavily upon

itney, Pro;eé‘;, ‘Manager fof Parallel Testing in the State

As drawn frorﬁ%hxs Report.ss In our analysis, we
¢hesincluded in the Parallel Testing

transparent and random manner.

e Counties would be notified as late as possible that machines from one of their
precincts would be selected for Parallel Testing;4s

® Precincts would be selected through a transparent random mechanism;
o A video camera would record testing;

e  For each test, there would be one tester and one observer;
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e Parallel Testing would occur at the polling place;

The script for Paralle] Testing would be generated in a way that mimics voter

behavior and voting patterns for the polling place;

o At the end of the Parallel Testing, the tester and observer would reconcile vote

totals in the script with vote totals reported on the machine.

Transparent Random Selection Process

We further assume that the same type of transparent random
that would be used for the Regimen for Automatic Routine
employed for the Regimen for Parallel Testing to dete
would be subjected to testing on Election Day.

{ion process

it would also be
vhich machines

APPENDIX C

Dollars Spent 4
The decision to use the number of i n%rmcd p

level difficulty came a(tger cons1denng*sev§1;a1 o
first metncs we ¢ iSiderd i

bseek financial; lgain — for mstance, misappropriating
nal to spend §l 0,000 on the misappropriation of
ue of those ﬁ? s is $90,000. Ultimately, we rejected
; Sigbecause the dollar cost of the attacks

arfes by both T) current federal and state budgets, and (2)
ally in state and federal political campaigns.

corporate funds 1} he.to
the basis)f6

seem relev: A yoting systems. Attackers breaking into a house are concerned
with the amo f time it might take to complete their robbery because the
homeowners or pohce might show up. With regard to election fraud, many
attackers may be willing to start months or years before an election if they believe
they can control the outcome. As discussed supra at pp. 35-48, attackers may be
confident that they can circumvent the independent testing authorities and other
measures meant to identify attacks, so that the amount of time an attack takes
becomes less relevant.
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Appendix 4
Voting Fraud-Voter Intimidation Working Group

The Honorable Todd Rokita
Indiana Secretary of State

Member, EAC Standards Board and the Executive Board of ‘the Standards Board

Kathy Rogers

Member, EAC Standards Board

J.R. Perez
Guadalupe County Elections Administrator,

Barbara Arnwine
Executive Director, Lawyers Committee for€ivil Ri
Leader of Election Protection Coalition N

Robert Bauer %
Chair of the Political Law Practice a i lay
Columbla '

EAC Invited Technical Advisor:

Craig Donsanto
Director, Election Crimes Branch, U.S. Department of Justice
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i Department of Justice's Activities to Address Past Election-Related Voting Irregularities, General
Accounting Office, October 14, 2004, GAO-04-1041R

* The MyVotel Project Final Report, Fels Institute of Government, University of Pennsylvania, November
1, 2005, Pg. 12

* Department of Justice's Activities to Address Past Election-Related Voting Irregularities, General
Accounting Office, October 14, 2004, GAO-04-1041R, p. 4. This same report criticizes some of the
procedures the Section used for these systems and urged the Department to improve upon them in time for
the 2004 presidential election. No follow-up report has been done since that ti me to the best of our
knowledge. s,

" “Department Of Justice To Hold Ballot Access and Voting Integrity Symgosium, >U.S. Department of
Justice press release, August 2, 2005 o

¥ Craig C. Donsanto, Prosecution of Electoral Fraud Under United Stafe fer
Finance White Paper Series, 2006, p. 29 g

¥ Ana Henderson and Christopher Edley, Jr., Voting Rights Ar@f{\ uthorization-Retea
Recommendations to Improve Voting Acess, Chief Justice E{g‘ﬁ‘w riant Institute on'
Diversity, University of California at Berkeley, School ofiia
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EAC REPORT ON [V

’ER FRAUD AND VOTER INTIMIDATION STUDY .-

INTRODUCTION

Voter fraud and intimidation is a phrase familiar to many voting-aged Americans.
However, it means different things to different people. Voter fraud and intimidation is a
phrase used to refer to crimes, civil rights violations, and at times even the correct
application of state or federal laws to the voting process. Past study of this topic has been
as varied as its perceived meaning. In an effort to help understand the realities of voter
fraud and voter intimidation in our elections, EAC has begun this, phase one, of a
comprehensive study on election crimes. In this phase of its examination, EAC has
developed a definition of election crimes and adopted some research methodology on

how to assess the true existence and enforcement of election crimes in this country. (7 (f'_\ f,'"}‘z‘ g
St
PURPOSE AND METHODOLOGY OF THE EAC STUDY U 3 j,{//
¥

Section 241 of the Help America Vote Act of 2002 (HAVA) calls on the U.S. Election
Assistance Commission (EAC) to research and study various issues related to the o
administration of elections. During Fiscal Year 2006, EAC began projects to research A
several of the listed topics. These topics for research were chosen in consultation with o

the EAC Standards Board and Board of Advisors. Voter fraud and voter intimidation,

listed in §§241(b)(6) and (7.) were topics was-a-topie-that EAC as well as its advisory

boards felt were important to study to help improve the administration of elections for

federal office.

H
3

EAC began this study with the intention of identifying a common understanding of voter
fraud and intimidation and devising a plan for a comprehensive study of these issues.
This study was not intended to be a comprehensive review of existing voter fraud and
voter intimidation actions, laws, or prosecutions. That type of research is well beyond
the basic understanding that had to be established regarding what is commonly referred to
as voter fraud and voter intimidation. Once that understanding was reached, a definition
had to be crafted to refine and in some cases limit the scope of what reasonably can be
researched and studied as evidence of voter fraud and voter intimidation. That definition
will serve as the basis for recommending a plan for a comprehensive study of the area.

To accomplish these tasks, EAC employed two consultants, Tova Wang and Job
Serebrov, who along with EAC staff and interns conducted the research that forms the
basis of this report. The cGonsultants were chosen based upon their experience with the
topic_and —In-addition—eensultants-were-chesen-to assure a bipartisan representation in
this study. The consultants and EAC staff were charged to: (1) e-research the current
state of information on the topics of voter fraud and voter intimidation;; (2) te-develop a
uniform definition of voter fraud and voter intimidation;; and (3) te-propose
recommended strategies for researching this subject.
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EAC consultants reviewed existing studies, articles, reports and case law on voter fraud
and intimidation. In addition, EAC consultants conducted interviews with selected
experts in the field. Last, EAC consultants and staff presented their study to a working
group that provided feed back. The working group participants were:

The Honorable Todd Rokita

Indiana Secretary of State

Member, EAC Standards Board and the
Executive Board of the Standards Board

Kathy Rogers

Georgia Director of Elections, Office of
the Secretary of State

Member, EAC Standards Board

J.R. Perez
Guadalupe County Elections
Administrator, Texas

Barbara Arnwine

Executive Director, Lawyers Committee
for Civil Rights under Law

Leader of Election Protection Coalition

Benjamin L. Ginsberg

Partner, Patton Boggs LLP

Counsel to national Republican
campaign committees and Republican
candidates

Robert Bauer

Chair of the Political Law Practice at the
law firm of Perkins Coie, District of
Columbia

National Counsel for Voter Protection,
Democratic National Committee

Mark (Thor) Hearne I1
Partner-Member, Lathrop & Gage, St
Louis, Missouri

National Counsel to the American
Center for Voting Rights

Barry Weinberg

Former Deputy Chief and Acting Chief,
Voting Section, Civil Rights Division,
U.S. Department of Justice

Technical Advisor:

Craig Donsanto .
Director, Election Crimes Branch, U.S.
Department of Justice

Throughout the process, EAC staff assisted the consultants by providing statutes and
cases on this subject as well as supervision on the direction, scope and product of this
research.

of the interviews that they conducted. The draft report also provided a definition of voter
fraud and intimidation and made certain recommendations developed by the consultants
or by the working group on how to pursue further study of this subject. This document
was vetted and edited to produce this final report.

EXISTING INFORMATION ABOUT FRAUD AND INTIMIDATION

To begin our study of voter fraud and voter intimidation, EAC consultants reviewed the
current body of information on voter fraud and intimidation. What the world knows
about these issues comes largely from a very limited body of reports, articles and books.
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There are volumes of case law and statutes in the various states that also impact our
understanding of what actions or inactions are legally considered fraud or intimidation.
Last, there is anecdotal information available through media reports and interviews with
persons who have administered elections, prosecuted fraud, and studied these problems,
All of these resources were used by EAC consultants to provide an introductory look at
the available knowledge of voter fraud and voter intimidation.

Reports and Studies of Voter Fraud and Intimidation

Over the years, there have been a number of studies and reports published
. conducted about the-coneepts-of-voter fraud and voter intimidation. EAC consultants
reviewed many of these studies and reports to develop a base-line understanding of the
information that is currently available about voter fraud and voter intimidation. EAC
consultants reviewed the following articles, reports and books, summaries of which are
available in Appendix “_™:

Articles and Reports

» People for the American Way and the NAACP, “The Long Shadow of Jim
Crow,” December 6, 2004.

» Laughlin McDonald, "The New Poll Tax," The American Prospect vol. 13
no. 23, December 30, 2002.

» Wisconsin Legislative Audit Bureau, “An Evaluation: Voter Registration
Elections Board” Report 05-12, September, 2005.

» Milwaukee Police Department, Milwaukee County District Attorney’s
Office, Federal Bureau of Investigation, United States Attorney’s Office
“Preliminary Findings of Joint Task Force Investigating Possible Election
Fraud,” May 10, 2005.

* National Commission on Federal Election Reform, “Building Confidence
in U.S. Elections,” Center for Democracy and Election Management,
American University, September 2005.

s The Brennan Center for Justice at NYU School of Law and Spencer
Overton, Commissioner and Law Professor at George Washington
University School of Law “Response to the Report of the 2005
Commission on Federal Election Reform,” September 19, 2005,

¢ Chandler Davidson, Tanya Dunlap, Gale Kenny, and Benjamin Wise,
“Republican Ballot Security Programs: Vote Protection or Minority Vote

Suppression — or Both?” A Report to the Center for Voting Rights &
Protection, September, 2004.
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